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3955 
MR. KUNSTLER: Well, since there is no objection, Your 
Honor, I will go ahead. 
MR. CASHMAN: I wanted to point out it was beyond the 
Scope of the direct, sir, end I might, if tsi gets to be too 
lengthy, I might stand up and object. 
THE COURT: All right. 
BY MR. KUNSTLER: 
ae Dr. Carroll, would you indicate why, for fiscal '69, 
or for fiscal '68, you did not sumit the. node2 school budget, 
if thet was the idee? 

A~ Well, the idesl---ang here again every @ssistent 
superintendent in charge of their own eree. of Specialty, for 
their own reasons, and I should say because of time linitetions, 
without careful analysis or study on es steff-wide basls of each 
individual area, were to put in exactly what they thought was 
needed in the elementary end the secondsry ng apo. and so forth. 
The major problem was that when you ceme out with this budget 
you ended up with a professional staff per thousend of 81. 
Eighty-one professionel staff per thousend would have been what 
the Pucinski budget -- if we may use thet term -- I trust Repre- 
sentative Pucinskl will not mind -- the Puctnek budget required 
81 professional Scare per norsene Now, te put this 81 into 


context, sir, you must reslize that in, two years &go, 1965, I 


believe Lt was, because we ere now in the '67 budget, fiscal '65, 
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we hed in the District schools, end housed in the District 
schools, 42 professionsl steff per thousand, and we have now 
moved up, efter this budget goes through, we will have 54 pro- 
fesslonal steff per thousand, but we need to have a place to put 
these people. We wouldn't heve a building to put this kine of 
steff rae We heven't got the space to operate with 81 prce- 
fessionsl staff per thouseng in the District. It just isn't 
here. Now, we do have @ capital outley, a six-year capital out~ 
ley program, which is over two hundred million dollars proposed 
in the '68 budget, snd we are requesting about sixty million 
dollars in capital construction for this first phese of it. A 
lerge amount of this, of course, is in sight and planned, because 
you heve to request an order, do these things in sequence. So 
the capital budget much more closely reflects the level the 
Pucinski budget wes discussing then the operating budget because 
we hed no place to put the staff. 

Q Well, a ere using the cepitel budget that you're 
using, this flgure of two hundred million, I believe, thet's 
@ six-yeer plen, isn*t 1t? 


A Yes, it's a six-year plen. 


Q And the Pucinskl budget is a one-year plen; isn't that 


correct, & one-year budget? 
A It was really en indication of whet would ‘tte needed 
in 1967 in order to operate 8 model school system. It had to 
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MR. REDMON: Also, Mr. Clerk, there are four other 


documents that I will ask you to mark by number, if you can 


| 
do it, in chronological fashion here. 


THE DEPUTY CLERK: Defendants' Exhibits No. 96, 
| 


marked for identification; Defendants! Exhibit No. 97 marked 
| 
for identification; Defendants' Exhibit No. 98 marked for 
ESSEC CR Defendants’ Exhibit No. 99 marked for identi- 
£ ication. ! 
(Defendants* Exhibits Nos. 95, 96, 
97,298 and:.99: marked for identifica- 
tion.) 
BY MR. REDMON: 
Will you state your full name, please? 
Teresa B, Posey. | 
Are you employed in the D. Cc. Poniic School System, 
Mrs. Posey? 
A. <I am. 
Q ~-In what capacity? 
A I am principal of the Maury Blenentary School. 
Q Where is the Maury Elementary School located, Mrs. 
Posey? 
A It is located at Thirteenth and Constitution Avenues, 
Northeast. : 


Q Mrs. Posey, with respect to education beyond high 
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school, would you please tell us what your education is? 


A Yes. I have B.S. -- my Bachelor's degree from 
the Miner Teachers College. 


I have a Master's from the Catholic University of 


I have done graduate work at New York University, 
Catholic University, and Linden University in Missouri. 

Q Mrs. Posey, before you became principal of Maury 
School, had Oe had any prior experience in the District of 
Columbia Public School System? 

B. Yes. I was a teacher in the District schools. 

0. Would you tell us what schools you were a teacher at? 

7 Yes. I taught at Smothers Elementary School, in 
Northeast Washington for about a year. 

I taught at the Grimke Elementary School for about 
two years, and then to the Morgan Demonstration School at that 
time for about ten years. 

Only there was a short period at Garrison School, 
I beg your paxdon, before going to Morgan. 

Q Is all your experience in the elementary schools, 
Mrs. Posey? 

A. Yes. 


2 Now, with respect to the various schools that you 
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have mentioned, will you tell us which one of those schools 


or which of those schools you taught at while there were two 
| 
divisions in the p. c. Public School System? | 
A. Well, each of them really, because I-was at the 


Morgan School from 1950, you see, which was prior to integration. 
Q. These were Division II schools? 

| 

A Yes, 


: | 
Q Now, how long have you been principal of the Maury 
School? 


A Since the fall of 1959. 

oeeneenememtinnennadl 
Q Would you give the boundaries of the Maury School? 
A Yes. On the south by East Capitol Street; on the 


east by Fourteenth Street, Northeast; on the north by C Street; 
and on the west by Twelfth Place. 


Q Mrs. Posey, other than your function @s principal 


of the Maury School, do you serve any boards of education out- 


side the District of Columbia system? 
A, Yes. I am a member of the Board of Haucation for the 
| 
Archdiocese of Washington. : : 
Q Are you affiliated with the Inter-religious Conference 
on Race Relations? | 


A Yes. I have been a member since its beginning. 


Q Mrs. Posey, since 1959, as principal of the Maury 
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School, will you give us in the neighborhood which your school 
serves the racial composition, that is, is it a predominately 
Negro neighborhood? ’ 

B It was a predominately Negro neighborhood at the 
time that I went there in 1959 and it still is. ‘The pattern 
hasn't changed greatly. - 

Q Do you have any white students in the Maury School? 

A Yes, there are white students there at present.’ 

Q Roughly, how many would there be? 

A, Approximately 10. 

Q ‘What is the present population of the Maury Elementary 
School? 

A. Approximately 525 children. It varies. 

Q Mrs. Posey, at my direction, did you undertake for 


the years 1962-63;31963-64 to establish the so-called mobility 


pattern in the student population? 


A I did. 

Q Will you tell us for the years 1952-1963 how many 
children you had transfer into the Maury School during the 
school your? 

A Yes. 
There were 200 children or 28 percent of the school 
population that entered by craneten from other Washington 


public schools. 


We recnonine these as. E-4's, E-4-a, A to distinguish 
transfer within the building. 
E~6. These are children who enter fron other sources. 
In the year 1962-63 I had 142 of these or 18 [percent of my 
school population. | | 
percent | 


This meantthat 342 or 45. 7T/o£= the children in the 


Maury school entered during that year. | 


0. _ Now, with respect to the entrance to the Maury School 
rom other sources and other schools, how many of those children 
came from out of state? 


A 71 or nine percent that year. 


Q Mrs. Posey, you checked these records. Will you tell 


us where the majority of these children come from with respect 


to states? 


A Most of them are from the southern! states, North 


Carolina, South CArolina, and beyond. 


Q Now, with respect to the year 1963-64, again give 


us those figures. | 


| 
A Yes. 216 or again 28 percent of the school population 
entered by transfer from other District public schools. 
There were three that year that entered from 
parochial schools by transfer and there 153 that entered from 


other sources. 


83 of those entered from out of state. 
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Q And again, Mrs. Posey, ax some pattern with respect 
to the migration from southern states? 

A Correct, 

Q Mrs. Posey, at my request, did you check the records 
of some of your present student population in terms of who these 


people were living with at the present time? 


A ft did. 


© Would you tell us the figures? 

A Yes. From our Form 29 report which gives us a 
record of legal residences of our children, I found that 299 
of our children or 61 percent lived with both parents. 

162 or 33 percent lived with the mother only. 

Two or .04 percent lived with the father only. 

13 or .4 percent lived with other relatives, and 
these are usually the grandmother or an aunt or uncle. 

Three of these children are living with foster parents 
and five them are living with legal guardians. 

Qa Now with respect to the occupations or lack of 
eccupations in the guardians or parents of these children, 
Mrs. Posey, Gid you make a survey with respect to the students 
in your school? 

A Yes, I did. 


I found that 14 of the parents may be given what 


A, Educators, doctors, lawyers, professional accountants, 
People of this sort, 
There are 49 who would be semi-professional, super- 
visors in Government, Clerks, typists, this type Cf thing. 
60 of them are unskilled, This would be the laundress, 


‘the domestic worker. 


mechanics, people of this type. 


55 are skillea laborers, These are the barbers, the 
| 
i 
| 


81 were laborers, These are men who work on con- 


struction jobs, who simply do the heavy work, 


a.40 of the families are on welfare. 
| 
Q Now, with respect to the factors that you have just 


discussed, Mrs. Posey, there is, one, 
the school year, 
Will you tell us what effect this has on you as a 


Principal in terms of setting. up class schedules, and attempting 
| 
to education these children? 


they are recommended for @ special academic placement. The 
regular curriculum is exactly what the name implies, the general 
plan of education, and the honors curriculum is for the. acceler- 
ated child. It offers grater challenge, based on the greater 
curriculum, but greater challenges in work, 

Q Now, in each of these curriculums are you attempting 
to teach, for example, the skills of all of these children 
irrespective of their placement; the question of degree with 
respect to the intensity? 

ee is correct. 
| Q Have you had any children who have been recommended: 
to special academic curriculum? 


A Yes, I have. 


Q Do you have any such class this year? 

A This year I have what I place under the title of 
an innovation, something that I am trying because of a change. 
Possibly I will have to exchange this, change so that you will 
understand this. But the lest school year to relieve the 
drastic overcrowding «- my building capacity is 500 children -- 
last year we had more than 900, anywhere from 922 to 940 in 


the building at one time. This past June we were given relief 


by the building of the new Gibbs School in our school area 


and I lost 400 childrennby transfer to the Gibbs School. This 


was Gone by a boundary change. My boundary was moved from 17th 
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Street to the present 14th Street and, of course, all children 


in that area went to the Gibbs School, With this change Z 
lost practically all of my special academic children that were 
in that special academic Class at that particular time, 

To be placed in the special academic class, of 
course, you know there is a procedure that is necessary. The 
one that we followed is that, first, the teacher recommends 
that this child receive a special attention, I observe the 
child in the classroom situation, I talk with the child and 
the counselor talks with the child and works very Closely with 
the child. When we feel that we do have ground for requesting 
special testing of this child we do so through & form that we 
eall 205. It is sort of a case history of this child, We 
present this case history or this form to the Pupil Personnel 
Department requesting that they test this chia for probable 
placement. And then how they come out and on their recommenda- 
tions and including conferences with parents and any other 
fecets that might be involved, if we feel the) displacement is 
best for the child the child is placed on special academic, I 


Te ean, 


noted in the fall there were only six children left in my 


special academic class and, since we-were invited to make 


innovations in our program I felt this gave mé a marvelous 


opportunity to try a program that has been dear to my heart 


since I had two experiences last year, one with Dr. Long and 
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We are not interested in some brand new idea of yours. This 
is a lawsuit. 
THE WITNESS: I understand. 
THE COURT: We are trying to determine whether or 
not the track system is discriminating. That is, apparently, 
one of the purposes you were put on the witness stand. Now, 


whether or not you conceived some brilliant new plan has no 


affect on this lawsuit. It might affect some future lawsuit 
but right now we are interested in this particuler subject. 

I think, Mr. Redmon, if you took her over and got 
more pertinent to some of the issues this case raises we could 
move along. 

MR. REDMON: Very well, Your Hcnor,. 


BY MR. REDHON: 


ee 
\ Q Yrs. Posey, you indicated you have had special 


academic classes? 
A Yes. 
Q You have already indicated the method of placing 


the children in the curriculum. Would you please tell us, from 


your own experience as a principal and as a teacher, why such 
a placement is made?- 

A This. gives the child the opportunity to progress 
at his own rate. It also puts him in a situation where there 


are fewer children, the 17 or 18 expected maximum. Sometimes 
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we get 20 there, But here the teacher is abie to give 
individualized help to this child to help him advance, 

Ay Once the child is placed in special academics does 
this mean he will Stay in special academics the rest of his 
time in school? | 

A Oh, no, he only stays there until we find he is 
ready to go back to the regular curriculum. After a child 
has been in special academics a while and we | ‘feel he is good 
enough to teke his place in the regular classes he is then 
sent into the other classes for specific subjects, usually 
the social studies, the sciences and language. After he has 
worked into these classes for a while the classroon teachers 
plus his special academics teacher confer —~ and with the 
counselor and with me =. and if they feel that this child is 
now ready for the regular curriculum we, again, submit the 205 
requesting proper placement again, but back into the regular 
class. 

Q Is there any time during the day when the child 
who is:curriculum special academic will be with the rest of the 


school population? 


A Oh, yes, for the general school activities, This 


child participates in everything, such as the Red wales general 
v assembly, physical education, music, and art, ‘He is participating 
on a building-wide basis or grade level basis. 
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Q Mrs. Posey, do you have any temporary teachers at 
your school? 

A Oh, yes, I do. 

How many temporary teachers do you have? 
Twelve, 
And how many, so-called, permanent teachers? 

A Six, 

Q Mrs. Posey, have you ever during the time that you 
have been a principal -- Let me rephrase that question, As 
the principal of an elementary school, Mrs. Posey, would you 
tell us how and why you select people to teach at your particular 
school? 

A I choose a teacher chiefly on her ability to teach 
children well, her rapport with children, her understanding of 
children, I say “ability to teach children". This is 


Gifferent from her ability to teach the curriculum, but to 


actually develop these children, 


Q Now, have you had any situations in the last couple 
of years where you have requested transfers of teachers from 
your particular school? 

A Yes, over the past two years, before this major 
change, I have asked that a couple of permanent teachers be 
removed from my school because I felt that they were not able 


to give the children the kind of teaching that I wanted for 
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them; and I thought they may be able to do better in another 
situation. But having been with me six or seven years and still 
not being able to accomplish this, I felt in another situation 
they might do better and I might find somebody who might do 
better for the children, 

Q Do you find any difference between the ability 
of teaching with respect to a temporary and permanent teacher? 

A Absolutely none. The title Se or permanent 

: 

has nothing to do with the teacher's ability to teach, 

Q How do you evaluate or watch or keep check on the 
teachers in your particular school? | 

A Well, there is an evaluation sheet that we use 
city-wide for evaluating teachers, There are also many excellent 
materials that have come recently through the supervisory 
department to help teachers with teachings, These I go over 
very carefully with my teachers at the faculty meetings to see 
that they understand what is expected of them and what I am 
looking for when I:come into a classroom, and that we see 
eye to eye with the supervisor who is there to help us. 

In addition to this, I prepare a check list or I 

keep forms. One is a check list that I present at the 


-~-—--heginning of the year to my teachers after we have gone over 


it each year at a faculty meeting to tell them what I am looking 


for in their ability to know a child. What have you done? 
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What evidence can you give me that you know this child and its 
needs? It also includes room envirnoment, what sort of asmos-— 
phere have you created for learning? With this information 
in hand, the same check sheet that I use each teacher has, and 
I devise my check sheets directly from the supervisory folder. 
So with this in hand they have an opportunity to set up the 
kind of envirenment thet we agree is conducive to good learning. 
And then I visit the classrooms and I evaluate. On the basis 
of my evaluations I have a conference with the teachers. If 
they are excellent I leave a note to this effect, but if I 
feel that I need to confer with the teacher about her room 
environment then I do, followed by a conference, and that is 
put into her jacket. But there are five times, at least, that 
I go in to look the same situation over, because it can be 
excellent in September and change. And so I check it during 
the year, not with the idea of checking on this teacher because 


you are not doing what you are supposed to do, but because If - 


as her principal, ‘can offer suggestions which can help her 


develop the kind of environment that we want. 

X nave another form which I use when I go in 
simply to observe the teaching of a lesson. This, again, I 
write up and confer with the teacher anda she is free to look 
at the notes that I have taken. Usually, she will take notes 
from this so that’ she knows how to improve. We can agree 
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| 
quite often that maybe a supervisor can help, r I suggest, or 


if I have material that I feel would help her I put it in her 


box so that there is a constant inservice program, if you want 
= 


to call it that. 


Q Mrs. Posey, it has been alleged in this lawsuit 
| 
that the so-called track system discriminates against Negroes 


and lower economic students. In your experience with the oper- 


ation of the three-track curriculum in your school, is that 


true or not true? 


A I don't think this is true. I think it has given 


| 
me an opportunity to set up programs or to pace the programs 
| 


so that it better meets the individual needs of our students, 


If, for instance, a child were discriminated 


against, it would mean to me that he would get into a situation 
| 


and there was no way out,but with a flexible handling of this 


program it slows down the pace until the child, shall we say, 


catches up or catches his breath and finds himself and moves 


along. In this case the child can move up or down, either way, 


At the end of each school year and this May conference time that 


I have spoken of earlier, the teacher comes in and I discuss 


an individual's record card. Tnis is done con every child that 


comes to the Maury School at the end of the year, I send the 
| 


card back to the teacher to indicate the child's reading level, 
There is a section titled "Comment" and she gives her own 
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comment on this child's ability. Quite often she says "not 
working up to fullest potential" or "working beyond what we 
expected of him om her". And I may suggest that he move on into 
a faster moving class, because, you see, even within that range 
of a generel or regular class there will be maybe three classes 
who are moving at different levels along that line because of 
the different factors involved. 

But when we have discussed this child and I set up 


the classes for the next year we can actually set it up right 


there, the teacher ané I together. And this child should move 


pack here, and maybe if he were to move with a slower group 
he will make it through that grade level next year. So he 
drops dovn. 

The same thing with the special academics, as I 
explained to you. When we feel tnis child has made the grade 
and is ready for testing, he is tested and moved out of 
special academics into a regular group. 

Q Mrs. Posey, in your experience as e teacher, have 
you taught both heterogeneous and relatively homogeneous 
groups? 

A Yes. 

Q Do you have any opinion with respect to which of 
them appears to be the most favorable way of educating a child 


within a classroom requirement? 
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A As a teacher I prefer the homogeneous grouping, It 
Shortens the range and allows the teacher to give a more 
concentrated effort on developing this ability. I have had 
a class under the heterogeneous TS where abilities ranged 
from say 2.2 in reading through 4,5 or, what have you, or 
4.2, Well, then you see what this requires | of @ teacher who 
is conscientious a and who is really going to try to do a job 
of meeting the needs cf all these different ehtléren, But 
bring this closer together and say the range is broken down 
from 2,1 to 3.1. Here ts @ very different pattem of things 
altogether, With a closer range there is a great eee of 
Opportunity to do more mass teaching where you can present the 
entire concept and then break down into your | small groups 
where you can meet better the individual needs of your children 
at their grade level, An example of this would be alphabetized, 
alphabetical order, as we call it, in the grade level, We 
would teach the concept of arranging words in alphabetical 
order but then if one wanted to give degrees 5 this I woulda 


apply this to the grade the child is reading. | If there is 2 


| 
question of the three levels or two levels, fine. But if it is 


spread over a long range you are going to have eifficulty 
Sometimes setting up the kind of program with these ehildren 
down here (indicating with hands] that you want here. The 


Prange is too big. 


KOT 


Q You have been principal now of the Maury School 


for seven or eight years, and it is what is known as a 


neighborhood school, is that cerrect? 
ee: A Yes. 

g “Would you tell us, please, what are the advantages 
that acerue to parent, teacher and child from having a so-called 
neighborhood school in the elementary grades? 

MR. KUNSTLER; Your Honor, I object. I think this 
is a very general and broad question, as to the advantages of 
a neighborhood school. I don't think I have a basic objection 
to her answering but I would suggest that it is irrelevant to 


our considerations here, 


THE COURT: Is the neighborhood school concept a 


part of this case? 

MR. KUNSTLER: Yes, but I am talking about the 
witness* opinion as to benefits of a neighborhood school. 

THE COURT: I think we will get it more quickly 
if we let her answer the question the way it is stated rather 
than breaking it down. Perhaps you might want to breek it 
down on Cros I overrule the objection. 


MR. REDMON; You may answer the question. 


THE WITNESS: Maybe you could ask it again. 
THE COURT: The reporter will read the question, 


(The pending question was read by the reporter,] 
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THE WITNESS: It is almost like a family school. 
Your faculty becomes another arm of the family. There is such 
close contact here that you build the kind of confidence that 
you went with the parents, The parents believe in the job and 
understand the job that the school is ie to do for the 
child. And for the teacher it is just the reverse. Here there 
is a close working together between the teacher, parents and 
child. In our situation, if Johnnie doesn't show up at 1:00 
o'clock the teacher is downstairs on the phone An just a 
moment, or there Is a note that comes down to the counselor or 


secretary to please check with Mrs, Jones and find out what 
happened to Johnnie. She kept Johnnie at none pecarse he 
had a toothache, but you forgot te remind us and send us a 
note. So there is a kind of contact. And the child sees the 
unity and he feels the closeness of his home and his school 
working together for him. Where there might be a breakdown 


in the home he feels he has the school to turn to that is 


going to understand his problem and is going to help him, -If 


there is dissatisfaction in the school he can ra) home with 


his problem and know mama and the school can get together to 

see what can be done. There is this close connunication and 

there is this understanding that we have. The door is open 

to my office and to the counselor's office and constantly 

conferences are scheduled with the teachers. In fact, the 
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teacher's day is so arranged as to make these conferences 


possible for parents. The teacher does not have any duty between 
12:00 and 12:30.| This is for her lunch but she can quite often 
share this with 2a parent who comes up to pick up a child, a 
little one at 12:00. So we can arrange for a conference. And 
the counselor and I have the duty during the lunch hour to free 
teachers. Teachers stay from 3:00 to 3:30, or if it is 
Sneonvenient for a parent the teacher will drop by the house 


| to see the parent. 


BY MR, REDMON: 


Q Mrs. Posey, I have one more question for you which 


I forgot to ask. Are there any so-called in-service programs 
going on in the school system which affect the teachers? 

A Oh, yes, to the point that it is really, it is 
such @ marvelous job for me that it sort of curtails my own 
program a bit. But we do have en in-service program within 
the building that the teachers themselves plan based on their 
needs where they feel they need help. We call in people 
who can help. But this year the Supervisory Department has set 
up some clean workshops for our teachers. Today , in fact, 
some of my teachers, primary teachers, will go across or around 
to another school where there is a social study workshop, 
where they are not only presented this material that you find in 


the curriculum folder, but where this material is gone over with 
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[After recess 
12:45 a.m Jj 


MR. REDMON: Your Honor, there are two exhibits 


which are marked for identification which I forgot to have 
Mrs. Posey identify. I do want to move them in evidence. 
BY MR. REDMON: 


Q Mrs, Posey, I will esk you to identify defendants* 


exnidvit 96, please? 

A All right. | 

q Tell the Court what it is, please, 

A This is the check sheet that I just mentioned that 
I used in observing and checking on teachers. 
ape I ask you to identify defendants" exhibit number 
99, Mrs. Posey? You may have to explain that a little bit. 

A This is the report that was just submitted to Dr, 
Johnson at the end of the last school year of the Committee 
on @ Field Trip. I was Chairman of that Conmi ttee. We worked 
during the year to set up field trips that we felt would 
correlate with the social studies curriculum as Spelled out 
in the guides es a subject for the further developrent of 
concepts and experiences for these children, “There are 105, 
I believe, Breeees trips and necessary information for the 
teacher, Along with that, there is the plan for the teacher 


to follow in planning for and following through on. 
Par Coane oa 


MR. REDMON: If Your Honor please, I move the 
| 
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but as to the last part you may ask her that question because 


I think that was raised on direct. 
BY MR. KUNSTLER: 

Q Do you understand what is meant by the expression 
usec Dy your counsel, whether the track system discriminates 
racially? 

A As I understand what you are asking me now, you are 
asking whether the track system provides equal oppertunity 
of education for children on the basis of their race? Is that 


what you are saying? 


ae That is not quite the way I am saying it. He asked 


| 


ts 


you, I believe, whether you thought the track system, as 
administered, discriminated racially. And I would like to 
know what you mean by that. 

A Iwas thinking of it in terms of my own experience 
in my own school, And in my school it certainly couldn't 
discriminate racially because I have had white children in the 
regular program and I have had them in the special academics. 
And I have Negroes in the special academics and in the regular 
program, So in my school EP pom ace it could not be ona 
racial basis. 
ari Q Now, when you started as an elementary school 
teacher after integration, what school did you go to? 


A I taught first in the Smothérs<Schoéol. 
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previous school year, 
<< \, ~ 
Q \_fhat is correct; I an using that definition, 
Now, have you ever had an honor curriculum in 
Maury? 3 : 
A No, I have not. We have had children who have 
been considered for honor placement but these children are sent 
to the Bryan School, where there is an honor class, if the 
parents wish these children to go to the honor school class, 
Some do, some do not. Some prefer that their children stay and 
go along with “the classes there at school, | 
Q Is my understanding correct, that there just is no 


honor curricula available at your school? 


A There are not enough honcr children to merit setting 


up an honors class in my school. 

Q When you say not enough children = 

A I mean not enough honor students, 

Q And who makes the Judgment as to the honor students? 

A the judgement is made or the recommendation is first 
made by the classroom teacher. This is followed by my 
recommendation after observing the child in the classroom 
situation and studying his previous record, and then the chile 
is tested by the Department of Pupil Appraisal. And on the 


basis of this complete record, the recommendation is made for 


the child to be placed in the honors track. | 
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question; just so the record will be straight, we are talking 


about special academics, are we not, sir? 

MR. KUNSTLER: Well, special academics, 

THE WITNESS: You are saying then, that a child 
who is exceptionully good in spelling but poor in math is in 
& special academic program? 

BY MR, KUNSTLER: 

Q Well, let's assume -- I am not even saying he is 


in any program at the moment. But if he was very, very poor 


in one subject, failing, but very good or normal in ancther 
subject, soncten 

Yes, 

Would you recommend that that child go into a class, 
@ special class, to bring up his spelling, but remain in among 
the passers, the average group, with reference to his math? 

A Only if his teacher in his regular classroom cannot 
meet his needs and, normally, this can be done. If that child 
is exceptionaliy good in spelling, then the amount of help 
which she needs to give him in spelling can be minimized and 
then additional help can be given in the math. This is one of 
the advantages of having a small group with common need. It 
isn't, too likely that at the elementary level children are going 


to be grouped on the basis of complete weakness in one subject 


and whatnot in another. Letts look at reading, which mignt be 
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a better Gauge than arithmetic, ~ Ifa child : 1s strong in most 


of his other sudjects and he has a reading weakness, that 

child would progress with his regular class! (given additional 
help in reading. ‘There are reading clintes, reading classes, 
reading teachers and Special reading programs throughout our 
building. And if we feel that after we have pinpointed his 
weakness in reading that he still needs additional help that 
cannot be provided by these other agencies tn our school or 
home with the family, we bring in tutors rs 3 and we spell ont with 


the teacher, this is what we want you to work on with him; and 


we feel we have gotten to the point now, if you work with hin 


twice a week on this he is going to come along and he usually 


does, | 

Q Do you find that there are some aeittess whom you 
personally would consider to be extremely intellizent children 
who do very poorly on the achievement tests waien are adminis-— 
tered in:your school? 

A We have had inetdents of this happen, When th is 
happens there is usually a conference with the teacher and the 
teacher will spot 4+ almost immediately and say, this doesn't 
look like this child's performance, And we investigate, the 
counselor, the teacher and I, We talk about ie. And if we 


feel that this 4s a poor representation of his. performance, 


we request enother testing; and it ds given by the counselor; and 
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{ _thea-we can compare the two and see and make adjustments. 
tae 


Q Let's just look at some of the students who were, 
say, in your basic or your special academic track as of October, 
1965, that would'’be the last school year. According to our 
Exhibit B-4, you had, as I have indicated, 15-children in the 
basic or special academic track. Irrespective of the children 
who moved out of! your school, how many of those children have 
changed from special academic to -- 


A Two at the end of last year. 


Q Tnati would be two out of the fifty? 

A Well, actually, three now, because final results 
in testing and whatnot on one of the children dic not come 
through until this September, She too has been moved now, so 
that would make three out of that group from last year. 

—— Q Can you tell over all the years you have been 
at Maury what the percentage year of the change from special 
academic or basic, as it was called several years ago, even 
though that is an archaic term, what the percentasze of movement 
was, so that out' of every ten, for example, how many would leave 
basic? 

A Roughly, 10%. We are usually able to take out about 
two per year. 

Q And is that done on the basis of teacher observation 


or further testing? 


Teacher observation and further testing. 
And it isn 't a Steady move, as I explained to 
you earlier. It is Something that we work into. Sometimes 
it takes at least two years. This is why in the first year 
there were none who moved out, because we had not had time to 
Study them carefully. : 
Q Was your school included in that —~ Let me withdraw 
Do you remember that erash program in 1965 to retest 
of children in the Special academic program? 


A Yes, 


Q Was your school included in any of that retesting? 
. | 


A We did have a bit of Stepup but there Was no crash 
program, because it had been moving alons pretty regularly, My 
counselor has been pretty wonderful about seeing that this; 
testing was done as rapidly as possible, However, we did feel 
the effect of the crash program in that we aid have a team 
essigned to our building working with us, end there was quite 
a bit of testing Roues 

Q Well, were there any changes in classification that 
occurred because of that additional testing from the special 
academic track? : 

A Well, you see, additional testing for us would have 
been testing children from whom we had submitted 205's, This 
Means placement was pending; placement had not been made, It 


SSS nang 
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was pending, Consequently, the mocenee would show whether 
these children would §0 into special academic placement or would 
return to a Soreaeies regular class, So there would be no 
adjustment within the class itself because they had never been 
placed in the class. 
Q So those children remained in the regular class 
until you could get around to testing them? 
A In the last year particularly, when there -- Well, 


the understanding is or was that these chiléren would not de 


placed in this class until such time as it had been determined 


) 


paren this placement was correct. So there were no children in 


{ that class who were not placed there by pupil personnel, 


Q@ Do you still find-a drag or a time limit in the 
testing of children today? 
A Yes, this does not move as rapidly as we would like 


for it to. 
re 


i 
.. 
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Q Now, let me go to another subject, Mrs. Posey. Do 
you have a library at Maury? 

A I do this year, 

Q This is the first year, is 1t? 

& The first year, It has been a classroom ever 
Since we opened the school. 


Q Do you know how many books are in that library? 


A I dould not tell you exactly. We have a vonunteer 
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librarian, In fact, we have three women cone in from the 

suburbs Monday, Tuesday and Thursday to operate our library 
for us on a volunteer basis. They were the ones who set the 
library up during this Summer, so I have not had an accurate 


accounting. Books are coming in every day. ‘Prior to this time 


| 
we had housed books in a very small room in the building in 


which the parents had shelves built and piled them on the floor, 
But we could never get more than a maximum of five children into 


the room at any time, 


A Yes, we do, 


| 
Q Now, you have a P.T.A.; do you not? 


Q Has the P.7T.A, contributed any funds Comers this 
library or any other activity of the school? 

A Yes. | 

Can you tell me what that was? 

A I told you just a moment ago we aid have the dooks 
coming in and before our allocation was made and the books 
were coming into the building and we had no place to house 
the books where the children could have access to them, The 
P.T.A. took a very tiny room that had formerly been my office 
when I was in the Maury Annex situation, They put shelves in 
the room and with bits of tile we were able to beg and borrow 
we were able to tile the floor and put ina chair and whatnot 
so that it was a confortable little room that a person could 
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principal available tomorrow when Mrs. Posey finishes. 

THE COURT: And who would that one be? 

MR. REDMON: That would be Nathaniel Dixon. That's 
the one you mew about. 

MR. KUNSTLER: That's the one we knew about. 

MR. REDMON: So far as his father, he has improved 
considerably and he has indicated he would be available. That 
is one reason we didn't want to call him today, so he could 
take care of the family situation. So that if I bring him in 

y~. tomorrow we can see where we are going to go. 

THE COURT: I think that is a good idea, and without 
making any commitments see if that will work out some epproach 
to the others. I do not think that this kind of testimony is 
necessary to be cunmulative, and as I understand the witness' 
testimony these principals have a great deal of lattitude in 
Going what they choose to do in running their schools, and I 
ao not know that there ace inferences that can be drawn from 


what one or two, or even fifteen of them testified to. 


MR. REDMON: Well, of course, that would be one of 


our points, Your Honor, and that 4s we have indicated all the 
way along that there is flexibility even within the three-track 
curriculum. Now, the other principals will testify, because 
they have no special classes -- they are all special academic -- 


and they will testify substantially the same as Mrs. Posey did 
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with respect to how they are evaluated and the flexibility within 
_the-particular curriculun. 
THE COURT: Well, I can understand the problem, but 
we have a deadline here with this witness, and I think I would 
like to work on this witness as much as possible, 
MR. REDMON: Very well, Your Honor. 
THE COURT: But I think counsel, af you would talk 
to Mr. Reanon and see what you want to do about it. I think 
_it might be useful to have at least another one of them and then 


make @ judgment. 


we can get together and see what we can do, 


MR. KUNSTLER: I would agree. After Mr. Dixon maybe 
I 
| 


MR, REDMON: Very well. 


MR. CASHMAN: Thank you, Your Honor. 
(IN OPEN couRT:) | 
MR, CASHMAN: Dr. Brain, please. 
thereupon, 
= DR. GEORGE PERNARD BRAIN 
Called as a TERRES by the defendants, being first duly sworn, 
was examined and testified as follows: | 


a DIRECT EXAMINATION 


ed 


BY MR. CASHMAN: 


Dr. Brain, may I have you full name, please? 
| 


George Bernard Brain, 
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Q Doctor, wh oc your present employment? 

A I am vresently Dean of the College of Education, 
Washington State University, Pullman, Washington. 

Q And how long have you been so employed, sir? 

A Since January 1, 1965. 

Q Dr. Brain, would you indicate to the Court what your 
employment was prior to your Deanship at Washington State Uni- 
versity? 

A I was Superintendent of the Schools in Baltimore, Md., 
from 1959 to 1965. Prior to that I was Superintendnet of 
Schools in Bellevue, Washington, from 1953 to 1959, and from 
21950 to 1953 I was in the Bellevue School District es a princi- 
pal of an elementary school, and then Assistant Superintencent. 
Previously I was an instructor at Central Washington State 
College in Ellensburg, Washington, for one year, prior to that 
two years as a teacher of mathematics and science in the public 
schools in Yakima, Washington, 

Q Bringing yourself then back as far as Yakima, what 


year would that be, Dr. Brain? 


A I began my teaching experience in Yakima in 1946, 


September. 
Q Now, Dr. Brain, how long were you Superintendent of 
Schools in Baltimore? 


A From 1959 to 1965. 
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Q And, Doctor, when did you acquire - your bachelor's 


degree? ; 


A In 1946. 


And would you tell me from what school? 


Central Washington State College, Ellensburg, Washing- 


And did there come a time when you acquired a masters 
degree? | 


A Yes, from the same institution in 1949, 


Q Now, what was the major field of your Study in your 


acquisition of your masters? 
A Educational Administration, 


Q And did there come a time when you got & doctoratets 


degree? 


: 
A Yes, 1956, columbia Teachers college, Columbia Uni- 


versity. 


Q And what was your doctorate's degree acquired in? 


A Educational Administration. ! 


Q Now, Dr, Brain, have you done any additional Sraduate 


work at all in addition to what you have already described to 
the Court? ° | 


A Yes, I have participated in graduate courses at 
Several universities .- University of Washington, sashington 


State University, at Columbia University and at Harvard, 
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"Q And what was the general type of work you were doing 
at those universities? 

A ; Well, principally these were Apecorss courses in 
Educational Administration. 

Q. br. Sree are you a lecturer at any university at all? 

a Well, other than my basic assignment as Dean of the 
college of Education I do occasionally Lecture at other universi- 
ties and colleges in my specialized field. 

Q And what is that specialized field? 

| Educational Administration. 

Q Would you list just some of the colleges where you 
have lectured in this area? 

& At Colwnbia, at the University cf Maryland, Harvard 
University, at the University of Texas. 

Q Now, Dr. Brain, did there come a time when you were 
the President of the American Association of School Administra- 
tors? 

A Yes, I served as President of the American Associa- 
tion of School Administrators during the 1965-'66 school year, 

Q With whom is the American Association of School 


Administrators associated? 


A Well, they are an idependent agency. They are housed 


with the National Education Association. 


Q Can you tell us what your duties were in connection 
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have identified for youngsters from lower socio-economic groups 
is their inability to handle’ language and cunmication skills 
effectively, and this means that they can conmuntcate in their 
own culture but using the formal language which typically is 
found in the schools has been foreign to thetr background of 
experience. Now, the effort here then is made to equip them 
with opportunities to increase their vocabulary, to improve 
their ability to communicate, and to use reading materials 
effectively. Many of them have had limited opportunities for 
contact with printed materials and there has been typically an 
absence of good printed materials in the homes of these young- 
sters, so these are some of the things that would fall into this 


particular category. | 
Now, Doctor, in terms of your experience in Baltimore, 
did you notice any tolerence factor in terms of @ turnover from, 
Say, @ school that was integrated to a school that then would 
dramatically shift to include mostly Negro children? 

A I think our pattern was quite typical of the pattern 
occurring in many of the cities, and when we reached that point 
of thirty-five, forty, forty-five per cent in the Negro popula- 
tion of the School that rapidly it became almost completely 
Segregated and totally Negro populated school. This transition 


would generally take place within a year or slightly longer, 


Q Now, Dr. Brain, will you explain how communi ty 
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education oF be used res CREE the phenomenon that you have 
just described? 

A Well, we have found that if we could maintain the 
percentage population of the school at somewhere below OZ 


Negro that we could offer a quality program of education and at 


the same time suppress most of the anxieties of the white parents ° 


who, when the proportiot of youngsters increased beyond the 40% 
level, would tend to witharaw their children from the school. 
Now, after the withdrawal began we found then that suddenly it 
was almost a panic withdrawal and the white families would 
typically move their youngsters out to the suburban communities. 
In trying to combat this, developing various types of comnunity 
snformational programs we endeavored to set aside some of the 


myths that abound in this particular realm of human experience. 


Q Would you point up on what you mean by myths that 


abound? 

A Well, there were @ number, of course. You must recall 
that prior to 195+ Baltimore operated as a segregated school 
system, segregated by law, and in that context there were some 
members of the families who believed, members of white eenties 
who yareeres that the prevalence of Negro children in proximity 
to their children in the same school setting would contribute 


to- Geclining morals and health and in educational standards. 


This, of course, 4s not true, and we set about to offset this 
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prejudice and ignorance by an open educational program and by 
using statistical evidence wherever we could provide them for 
that particular purpose. 

Q Dr. Brain, you indicated that compensatory education 
was one of the tools that was being employed and is being cmpicee! 
in terms of. combating the difficulties that are being presented 
by the cities receiving low income children, especiaily in the 


center portions of the cities, 


How effective a tool is that in combating the problems 


that do exist by virtue of this on-rush into the center of the 
city by mostly low socio-economic families? 

A Well, it's about the. most effective means we have 
found to cee at least to the educational setting. We have 
tried tany other things and we tried some of these things in 
concert with leaders of other institutions serving these same 
people, and find in almost every instance that the added measure 
of educational effort made through remedial services, explora- 
tory services, orneee tia practices, and the use of facilities 
and resources st4l1 offers the best hop of resolving the 
problem. | 

Q ‘Now, Dr. Brain, did there come a tame in Baltimore 
when an experiment in bussing was cecnducted? | 


A Yes, we used bussing for two reasons, one of them 


to relieve over-crowding in inner-city areas; and two, to make 
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better use of underutilized facilities in the outer areas of 
the city and at the same time to provide better opportunities 
for education for those youagsters who previously had been on 
part-time or continued on part-time school shifts without the 
benefit of bussing. 

Q Dr. Brain, when was this experiment conducted, sir? 

A We operated the program for the first time in 1963. 
It's continued, I believe, to the present time. 

Q And 4n connection with that, how many schools were 
involved? 

A We had inittally seven schools involved, about 5600 
pupils and seven schoois. 

Q And, Doctor, was the result of that experiment reduced 
to writing? 

A Yes. The Board of Education, the Board of School 
Commissioners in Baltimore. asked that when we went into a 
program of this nature and to have it evaluated after a year 
of experience with it. An evaluation study was designed accord- 
‘ing to research standards. It was conducted by a staff member 
of the Baltimore City schools, Dr. N. Hubert Joplin, and the 
report was made available to the Board of School Commissioners 


\ the following year following the initial experience which this 


would have been in November of 1964. 


, 
eee ee 


MR. CASHMAN: May the report be marked for ideniifica- 


tion, Your Honor? 1824 
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THE DEPUTY CLERK: Defendants! Exhibit No. 101, 
marked for identification. : 

(Defendants! Exhibit No. 
101 was marked for identifica- 
tion.) 

BY MR. CASHMAN: 

Q Defendants' 102, for identification, which I hand you, 
is that ao RTOS to which you have made reference? 

A . Yes, this report was made available to the Board of 
School Commissioners and I believe it has been incorporated in 
the official minutes of the Board, the official proceedings of 
the Board, ____ 

MR, CASHMAN: Your Honor, I have nerely one copy of 
this. It tends to be a little bit faded and t would ask that 
at a later time I be given an opportunity to submit a more 
legible copy. 

THE COURT: Very well. 

(The exhibit was handed to plaintiffs! counsel.) 

MR. KUNSTLER: Are you waiting for me? 


MR. CASHMAN: Yes. 


MR. KUNSTLER: If you are going to use it, go ahead. 


are not going to offer it yet? ! 


MR. CASHMAN: Not yet, no, 


BY MR. CASHMAN: 


Q Dr. Brain, would you describe to the Court what the 
1825 


5029 
main -- well, first of all let me ask you this. Are you 
familiar with this report? 

A Yes, sir. 

Q And were you Superintendent of Schools when this report 
was made? 

A I was. 

Q and this is an official transcript? It is officially 
contained, that is, in the minutes of the Baltimore schools? 

A I say in the proceedings. The report was separated 
from the minutes in the official publication, I do believe, 
but they are all bound together with the report being in the 
appendix section of the minutes, and they are identified as 
proceedings oi the Board. 

Q I see. Now, are you familiar with the main conclusions 
to which the study comes? 

A Yes, sir. 

Q Will you kindly describe them to the Court? 

A Well, the experiment in bussing initially was intended 
to be conducted with two or three goals in mind. One of them 
was to provide an enriched educational experience for the 
youngsters who remeened in the sending schools; two, to provide 


an opportunity for those whose parents would agree to be trans- 


ported to a more distant school which was predominantly white, 


and to be integrated into the classrooms, grades, of the receiving 
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school; and three, in an attempt and effort to measure the 

impact and the attitudes of the parents of all three groups of 
youngsters involved, ‘the attitudes of the penchers in both the 
sending and receiving school, and the evaluation of the expected 
achievement of the youngsters in all three school situations, 

| 

I say three school situations. Actually it involved the seven 
schools but the three in the sense that there was one group of 
pupils that remained in the sending school, another group already 
resident in the receiving school, and the thira group was the 


| 
transported group who were integrated into the classes in the 


preceding schools. 
Q Now, in terms of the measure of educational achieve- 
ment of those children who ner transported as compared with 
_ the children who remained in the sending school, did the report 
come to any conclusion about that? 
A We could find no statistical significant difference 
in the expected levels of achievement of those who were trans- 
ported. There was no gain in either their ability to read or 


| 
to handle arithmetical concepts over and above that which had 


been expected for them. 


| 
! 
Q How was this measure achieved with respect to these 


children? 
| 
A Standardized.tests.were used for this particular 
purpose, standardized achievement tests. 
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Q Dr. Brain, was anything at all discovered in connec- 
tion with the children who remained in the sending school? 

— A Well, if| you recall, I mentioned earlier that parte 
ofstherdesign here was to improve the educational resources in 
the sending schoob, The educational resources were improved in 
two ways: one, through lowering the pupil-teacher ratio:,, and 
two, by adding the measure of educational support services which 
had not been present formerly aeunose schocls. In the sending 
schools with lower class loads and with the added effort of 
additional educational specialists the achievement levels for 
these Tana eRe improved beyond their expected level and over 
what had been their prior experience for children in those 
conditions or in those same schools previously. 

Q Now, what does this mean to you, Dr. Brain? 

A Well, it means basically, I suppose, that the greatest 
: gains in educational achievement, if we are speaking strictly 
in the academic sense, they are going to be made where we can 


reduce pupii-teacher ratios and where we can provide added 


educational services in the areas where the need is a priority 


consideration, 

Q Dr. Brain, could you indicate to me, sir, how old the 
concept of the neighborhood school is in existence here in the 
American public school system? 


A Well, the neighborhood school concept, I suppose, began 
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in colonial times. It actually came into being as a form of 
organization under Horace Mann. He served as the Secretary for 
the Board of Education of the State of Massachusetts. This was 
our first public school system. So this was during the 1840's, 
80 at least since 1840 the concept of the neighborhood school 
has been a part of the structure and organizational arrangement 


of public schools throughout America. 


| 
Q Dr. Brain, would you kindly describe to His Honor the 


features of the neighborhood school concept that recommend its 
use? 

A Well, the neighborhood school, I think, is a familiar 
organizational arrangement for anyone who has attended or ob- 
served public schools in cee The school tends to be 
located in the neighborhood where pupils reside, and is in 
close enough proximity to their homes so that children ean 
Generally walk to and from the school, both at the beginning and 
close of the school day, and in a number of cases for lunch as 
well, It is intended to make- the school a part of the community 
and the neighborhood and all the institutions and activities 
serving the community and the neighborhood, and there are ad- 
vantages of one from the standpoint of pupil accomplishment, 
and from the standpoint of home-school relationships, from the 
stangrpeint of school activities in the so-called extracurricular 


category, which helps to build morale and esprit de corps for a 
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given school. JI think its advantages are pretty well documented 


in the literature. 

Q How does the neighborhood school help a child to ex- 
pand his particular environment, Dr. Brain? 

A” Well, learning procedures from the individual and his 
immediate environment to an outward environment which is ever 
increasing. We start with the home and we then move into the 
context of the school and those institutions that serve the 
child in proximity to the home,freaily formal participatory 
experiences, and the school is one of those institutions provid- 
ing participating experiences and involvement of this kind, 
and its content, the organizational Program, particularly in 
the social realm is constructed in an articulated fashion which 
takes the child from those things that are immediately familiar 
to him in his environment and continues to build up a foundation, 
and this is the logic behind the organization of the neighbor- 
hood schools. The logic which follows the basic patterns of 
learning have been observed by those who work in the behavioral 
Science field. 

Q In your experience, Doctor, how widespread is the 
use of the neighborhood school in American public education? 

- ds Well, I imagine it was patterned, utilized in almost 
@ hundred per cent of the American public school systems. 
Q In connection with economy of operation, can you 
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indicate in that area how the nieghborhood school would foster 


Such a purpose? 

A Well, the need in there, i mean from the economy point, 
when viewed from the context of the large city system, is found 
in the availability of the school in the residence area of the 
pupils, the schools being located where the pupiis live and the 
need for transportation and that kind of service is obviated, 
and therefore it becomes economical as a base for operation. 
Money in school operation is always hard to come by, and the 
need to keep schools close to the community they serve, the homes 
within that community, has, I think, prompted the neighborhood 
school concept, not just in the cities but ceouehous America, 
even though in the rural sections of the nation it is necessary 
to transport children some distances. 

Q Is the transportation of children in rural sections 
of the country comparable at all to situations in the larger 
urban centers, in your view? 

A Well, the transportation is not comparable in the 
sense that few children in the larger cityzsettines would be 
transported to and from school. The comparability here would 
be primarily with children in special anther programs who 
are handicapped physically and who must be provided with trans- 
portation to and from their place of residence, so we have that 


comparability. 
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Q Is it correct to say then that. the school children 
who are transported in the rural context don't follow the 
neighborhood school concept then? 

A Not necessarily. If one examines the typical institu- 
tions of a neishborhood one would find them prevalent in many. 
_of the rural areas. The neighborhood is merely enlarged geo- 
graphically speaking since the number of people making up the 
neighborhood are more sparsely settled. The fact that they come 
from common backgrounds makes the context ne the neighborhood 
applicable tn a much larger geographical base. 

Q Dr. Brain, you indicated that in connection with 
acquisition of funds for educational purposes it is generally 
hard to come by. When you were the Superintendent of Schools 
in Baitimore ywhat was your pupil population there? 

A The population was approximately 180,000 boys and girls 
in the regular day school program. 

Q Ana in connection with that operation what was your 
budget in terms of operating costs? 

A Approximately eighty million dollars for operating 


expense. 


Q And would you kindly indicate what funding you had for 


the purposes of capital outlay? 
A This would vary from fifteen to thirty-five or forty 
million dollars annually, depending both on need and availability 


1832 


5036 
of bonding. 


Q Would you describe for the Court the neighborhood 


school concept as it fosters participation by parents to support 
educational services? 

A Well, a good neighborhood school cannot operate in- 
dependent of the community it serves and the people residing 
within that community. The success of the neighborhood schools 
depends to ar large degree upon the. leadership within the in- 
dividual school. I am speaking now of the principal and where 
one finds the principal who recognizes the community value of 
the neighborhood school, the invovement of patents and other 
adults residing in the neighborhood school would be at a fairly 
high level. Wherever this occurs we find that the school is 
& vital dynamic organization. It is an institution that provides 
not only education for children but provides understanding for 
their educational needs and problems to the parents and gives 
the parents an opportunity to participate in the design of the 
services intended to fulfill those needs. 


Ue een ane 


iQ Dr. Brain, what do you understand by an educational 
park? 


A Well, an educational park would be 2 ggmnEshersies 
arrangement of a school or schools serving children at all age 
levels from the earliest primary grades through the secondary 
Schools, and in some cases beyond the secondary schools for 
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continuing education, so it would serve all grade levels as well. 


Q Dr. Brain, will you indicate the contemplated pupil 


enroliment at, say, a standard educational park, as you under- 


stand it? 

A Well, I did a little study for the New York Board of 
Education on educational parks a few years ago, and in doing 
this study we were endeavoring to arrive at a point where we 
could justify the operation of the educational park on an 
economic and efficient basis as well as providing the necessary 
educational resources, What we came up with in that study was 
to operate efficiently and eonomically we would have to have a 
pupil population of approximately 18,000 students on a single 
campus. This was the design, at least, that appeared to be the 
most workable. This would provide for a high school of approxi- 
mately 5,000 students, junior high schools of about 6500, and 
elementary schools of about 6500. 

Q Now, what kind of a site, a land site, would be 
necessary to embrace such an educational park? 

A Wel}, if one employed the criteria for a site selec- 
tion for a group of this size, as they have been developed by 
the National Council On Schoolhouse Construction, it would are 
a site of approximately 160 acres for this large a campus, for 
this large a park, educational park. 

Q Dr. Brain, how many school systems do we have in 
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the United States, school districts? 
A ‘There are about 25,000 operating districts. ‘There 
are slightly more than that but I think this is the figure 


generally used at the present time. 


Q And of that many school districts how many would be 


eligible for the use of, say, educational sparks? 

A I think there are about 151 school eystens that operate 
with more than 18,000 pupils in their total pupit population, so 
if one used that eighteen thousand ree as a base for an 
educational park, then there would be about 151 school systems 
in America that could operate with some degree of efficiency 
and economy, as well as educational purpose, in the educational 


park design. i 

Q In our current school operations -- and I mean this 
nation-wide -- how many school systems actually now employ the 
educational park as a device? ° 


A None to my knowledge. There are sveral that have 


co ; pean reeetenad Bee. 


contemplated the educational park as a feasible arrangement. 
There are some who vould hold that consolidated schools in 

rural districts operate on the educational park principle, though 
I would disagree with that point of view sinee in most of the 
consolidated districts one finds the high school youngers segre- 
gated from the elementary school youngsters, and at least in:the 
commonly accepted definition of an educational park this would not 
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| ve a true application of that principle. 
} a reenemmate tater 


I might add that there are a few districts that are 
operating educational parks, not by Gesign, but they were created 
by reason of other conditions at some earlier period in history. 

Q And what city would you be referring to in connection 
with that expression? 

A Well, one that I know of that has a few units of this 
kind would be Detroit, Michigan. 

Q And how did they come about it, if you know? 

A Well, in Detroit the concept of the educational park 
came about not because someone was considering educational 
values to be served by the creation of the larger campus, but 
rather as an efficiency measure during the depression years. 

At that time I believe it was the city council who suggested 
that it would be far more efficient to construct a single heat- 
ing plant and to group around it four or five or six schools 
that could use the services of a central heating plant. So 
there are, I think, a half dozen or more complexes of this 
nature in the City of Detroit that are operated on this basis. 

Q And hav? you had any estimation of their success 
educationally? 

A i am not in a position personally to pea: and attest 


to their educational value. Dr. Samuel Brownell, the just re- 
tired Superintendent of Detrost,.remarked on many occasions -~ 
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THE COURT: Wait just a minute. We do not want any 


‘hearsay, If you have any personal experience, well, we will 
be glad to hear about it, Doctor, but we don't want to get through 
you what Somebody else said. : 
BY MR. CASHMAN: 
Q In considering the educational park, in your Opinion, 
Dr. Brain, woulda any considerations of discipline Come to mind, 
or disciplinary Problems? | 
A Well, one, of course, is inmediatery concerned about 

the welfare of the individual, The larger the School complex 
the more the individual tends to become lost or loses his per. 
s80nal identity in these large arrangements for the housing and 
accommodating the children. some of the efforts to overcome 
this have been made recently through the School -within-a-schooi 
Plan and this Kind of concept in whieh youngsters being housed 
in the larger complex using certain central facilities with all 
children in Common are separated into wings of a building or 
units of a building for their basic education axbertences, but 
there is always the concern for the individua2 in the large 
Situation. This would be particularly true for primary and 
elementary age enone Going some distance fron their home and 
not being able to meet @ bus Schedule, a particular Schedule for 
transportation to and from their home, I am sure there would 


be a few emotional experiences and trying experiences for children 
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ef tnis nature. The educational park concept has to be a 
massive operation if it's going to succeed. This becomes a 
very expensive consideration. I would see it perhaps as a long 
term measure that might be tested and tried, It's one that 
offers no smmediate solution to the problem if one uses it in 


terms of a complex, the size requirements for site, where you're 


going to find adequate facilities for recreation and for those 


one 
~~. 


activities wherein youngsters must work off some of the energy 
they possess, then the site size should be large if it's going 


to accommodate. It also should be large enough to keep them 


separated physically so that there can be sharing of central 


facilities and resources but apart in order to cut down on the 
hazards to the younger child, We constantly hear now in the 
large cities, and see evidences of older youngsters abusing 
younger children in the sense of lunch money and other material 
possessions that the younger child might carry with him to and 
from school, and I'am sure some of these problems would be of 
concern to administrators and others with similar responsibilities 
who would be assigned to the educational park concept. 
4 Dr. Brain, would you indicate to the Court what school 
systems, in your experience, have a compulsory teacher transfer 
program presentiy in effect? 

A XI know of none in large cities that compel teachers 


to take an assignment under pain of dismissal. I know of several 
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systems that have voluntary prograns, and some which provide for 
certain kinds of experiences and accept those as prerequisites 
then for promotional Opportunities, but none bo my knowledge are 
operating compulsory staffing assignment pattern, 

Q Dr. Brain, when you were the Superintendent of Schools 
n Baltimore did you have a compulsory teacher transfer program? 
A No, we did not, | 
Q _ Was it your experience to induce by, say, bonus 
arrangement, a teacher to transfer into what we have been re- 
ferring to here as a more difficult teaching situation? 
A We considered it. we rejected it as being unworkable, 
~ We gave this evaluation of the plan subsequently to a citizens! 
committee made up of a number of citizens of the city .whoiwere: 
looking at the problem with us, and they also rejected it as 
being undesirable, It tended, in our judgment, to stigmatize 
Schools. It tended also to create hardship conditions or a 
recognition of hardship conditions which decane undesirable in the 
eyes of the professional staff members who were searching for 
their teaching assignments, their work assignments. We found 
far better arrangements and cooperations in cooperative programs 
with the teacher training institutions that serviced the city. 
These were institutions both within and without | the &eographical 


limits of the city. 


Q Doctor, in your experience and in your opinion, can 
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Q Are you suggesting that the situation between the 
gifted child and the disadvantaged child are analagous? 

A No.. I am saying analegous in the sense that 
the school's obligation to both is equal. 

Q Anaiagous in that they both create a problem 
for the school? 

A Yes, and the school must adapt itself to those 
peculiar needs of both kinds of children as well as it must 
to other kind of children. 

nee 

Q Now, Dr. Brain, from your experience in your 
field, do you think that by and large the public schools of 
the country have done exactly that a5) tee iceavestenss 
ehild is concerned? Have they fulfilled their obligations? 

A Well, I think the recognition of the dis- 
advantaged child is a phenomenon of the present era in 
education to a far greater degree than it has been at any 
time in the past, and the reaseon for this is that it now 


is recognized not only as an educational problem but as a 


social problem. It touches almost every avenue of life 


and every institution that we have to serve the needs of 


our citizens. And, finally, there is money available for 
the first time to do some of these things that educators 
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have recognized for aN many years, Horace Mann in 
setting up our public school system in America saw education 
as the great equalizer. And he saw the conditions of poverty 
and the conditions that abounded even in that era might be 
Sapna ES lot of the person coming fron that kind 
of an environment might be improved if he were afforded full 
educational opportunities. 

Q Now, would you say that, as far as you ean teil 
at this moment -- let me withdraw that for a moment 

How do you see the public schools, their role, 

in connection with the fostering of equal opportunity, 
for example? | 

A Well, I see the public schools as really being 
the hope of every child, the hope of every citizen, that 
ought to have the heart to reach down to and get into the 
understandings and misunderstandings of young people and to 
give them guidance and help and assistance in overcoming 
whatever handicaps them in their reach toward maturity, 
toward making them capable to compete effectively for 
occupational opportunities and to fulfill their obligations 


and duties and responsibilities as citizens of, this 


country, 


Q In other words, to give them an equality of 


1841 


opportunity as well as equality of education, is that 
correct? 

A That is right. 

Q Now, iDr. Brain, you spoke in terms of, I think, 
the principle of compensation as far as the educational 
requirements of the disadvantaged are concerned. Could you 
indicate to me what you meant by compensation? 

A Well, compensatory education does not imply, in 


my definition, any watered down program of education. 


Rather, it implies and would mean more than just the basic vA 


elements of education that commonly would be afforded children 
coming from average circumstances. It means that because 
of certain limitations in the environment of the child and 
the circumstances of the child that the schcol must take on 
functions that typically would have been carried on by the 
home or other institutions in the community; and this 
means such things as, for example, providing breakfast for 
@ hungry chile, because a child who hasn't been fed and who 
is hungry and who is poorly clothed is not ready for an 
educational experience. You just don't tease iene 
undernourished, poorly clothed child. 

So in this sense the school takes on obligations 


for children of poverty and of disadvantaged circumstances 
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where it has been totally unable for the family and the child 


| 
to provide those particular needs. 


Q It wouldn't mean, would 1t, Doctor, taking de 
disadvantaged children and segregating then from the rest 


of the school population? 


A No, I would think that would be entirely uncommon 
| 


in the philosophies of American educators, at least, those 
| 


who I know who work in public schools. 

Q Now, in teaching the disadvantaged, or in the 
education of the disadvantaged, I take it that teachers 
would have a prime role, would they not? : 

A Teachers always have a prime role. 

Q Would you indicate whether you believe that 
teachers wno teach this type of child should have more 


special preparation, for example, than a teacher who is 


not teaching such a group? 

A It has been my observation and experience that j 
these teachers don't necessarily require special ee 
What they need, if there is any way to prepare them for it, 
is to be equipped by attitude and by heart for the acceptance 
and. understanding of the problems confronting disadvantaged 


ehildren, I would describe it as a special kind of empathy. 


They have to reflect the heart and the soul of the school 
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to find ways to motivate and to encourage youngsters who 
typically are easily discouraged. 

Q Vhat about teacher experience in the disadvantaged 
community itself, do you think there 1s any value to that? 

A I think that anyone who has an understanding 
of the probleme confronting children who live in these 
@isadvantaged comaunities wili find that they can work 
effectively, but this is really not different from the 
kmowledge that a good teacher would have in any Revespornoce 
or community school setting. Every teacher who does an 
adequate job or better of teaching has to understand the 
comaunity in waich he is teaching. This is part of his 
obligation as a teacher, in seeing what the conditions are 


that prevail and the kind of problems that confront children 


in the neighborhood and the community. 


It is the kind of thing that good teechers would 
do in any circumstance. 

Q Do you think any sort of in-service training is 
desirable with reference to teachers who arc teaching 
disadvantaged peoupanet children? 

A I think in-service training is helpful, but I 
don't think it is going to be the solution of the kind of 


problem that is confronting us. I think our solution has 
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to be found primarily in the kind of preparation that we 


develop in their initial years of experience, and this is 

not just for teachers of the disadvantaged but for all type 
of teachers, | 
| 


Q With particular reference to Negro pupils for 


the moment, do you think there is any desirability in Serine 
say, integregated faculties teaching as in Washington here 
in predominantly Negro schools? | 

A Yes, integregated in the sense of ethnic back- 
ground but also in the sense of political points of view 
and religious points of view and people who nave breadth 
of experience in travel and other contacts with the culture. 
All of these are contributing factors as to whet makes a 
good teacher. 

Q But I am particularly concerned now, putting 
aside all the other aspect of religious points of view and 
political points of view with what you think of an all Negro 
faculty for a predominantly Negro school. Would you think 
that was good or bad educationally? : 

A ¥ell, I think that it is good, but it is also 
bad, depending upon the preparation and treining of the 
faculty. I think that we can find just as fine teachers 


among Negroes as we can among whites or any other ethnic 
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group. And I think that we have to be concerned not just 
with the color of their skin but also with the kind of 
preparation and experience they have had for their 
assignment. 

Q Putting aside that, too, assuming they are of 
equal merit, do you think there is any integregation value, 
any integration factor, that is important? 

A I think undoubtedly there is a value to be found 
in bringing people together of different ethnic groups and 
putting them into their roles as teachers where youngsters 
have an opportunity to identify with different mocels and 
different images and learn different points of view, 
depending upon the background of the people who would be 
instructing. 

Q Do you think it is good educationally? 

A Yes, I would say it is good educationally. 

Q Conversely, from your own experience in Baltimore, 
do you think there is any detriment to Negro pupils, assuming 
@ll the teachers to be of equal caliber, that they have 
only Negro teachers in their school? 


A No, not necessarily. I think there can be just as 


good modéls here as well as you can find anywhere. I think 


the detriment would be found in terms of the other contacts 
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Which Negro children would have;if they are restricted 
totally to a Negro environment, then I think they are 
undoubtedly going to be missing a part of their developmental 
process by not having had contact with people from other 


ethnic groups. 


Q What about the other way around, Doctor? Take 


& predominantly white school which would have, say, an 
almost all white faculty or an all white faculty? 

A The same condition would prevail here. i 

Q You would think it would be educationally goad 


for the white children to have an integregated faculty? Ji 


Now, Dr. Brain, with reference to the big city 
school populations that we have been discussing = and by 
the way, before we leave the teachers, I want to pick up on 
one point that Mr. Cashman brought out. He indicated or 
asked you a question about compulsory transfer of coaches 
and you indicated that, I think, Baltimore did not have 
such a system of compulsory transfer. I wanted ta ask you 
whether you are familiar with the fact that -- you are 
familiar with the Montgomery County school systen, are you 


not? 


A Yes, in general. 


Q And I think you lmow Mr. Elseroad? 
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teacher dislikes or would judge not to be to her liking, 

but I think to compel the teacher to accept assignment under 
pain of nonemployment or dismissal would be a bit foolish 
and a little shortsighted, because the teacher undoubtedly v), 
in a number of cases would withdraw and find a _ teacher 


assignment somewhere else in some other school jurisdiction. 

Q You had the power, did you not, as Superintendent 
of Schools in Baltimore, to assign or transfer teachers 
where you wished? 


A This is correct. 


\ Now, if you had a situation where the only way 


to get any sort of an integregated faculty would be for 
compulsory assignment or transfer, is it your testamony that 
‘you would not employ this device? 

A ZI don't think I would find myself in that 
situation as a school administrator. I think that there are 
other devices and other means that can be employed beyond 
compulsory assignment to accomplish the sane exc and I 
think in the long run they would be far more productive than 
merely compelling teachers to take a given assignment. 

Q What are those means? 

A Those means are very simple. They are appealing 


to the teacher body as a whole to come forth and to accept 


a professional obligation which is recognized today as a 
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very serious obligation. 

There is also the approach that can be made to 
their organizations and their associations to enlist their 
support as agencies involved with their membership in 
combatting a problem of this particular kind. 

There also is the possibility of approaching 
Cedcnerst colleges, those who are preparing the teachers, 
to enter into an interneship arrangement whereby tne teacher 


in training spends part of his day or part of his year in 


one of these schools, with the understanding that if the 
person completes his educational preparation and accepts 
employment in this community that certain enoluments can 
accrue to hin, 

There are a number of techniques of this kind 
that can be employed effectively. 


The problem today is not just finding teachers / 


for intercity schools, The problem today is finding J 


sufficient number of qualified teachers, period. 

Tne problem confronting our Nation's school 
systems is a tremendous problem. - This fall the Chicago 
school system opened with more than five hydred teacher 
vacancies in its qualified teaching corps. I think the 


Baltimore schools opened similarly with a shortage of petter 
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than a hundred qualified teachers for staffing its positions, 
and all of these assignments that were going begging were 
“not just intercity schools. 

Q But I take it, getting back to the problem you 
and I were discussing, and putting aside for @ moment this 
national problem of teacher Shortages, I take it from your 
answer that you feel that there is an obligation on the school 
system itself through education or ordentation of its 
teaching starf to try to make the teacher see thet there is fo 
an obligation to move around, as we have indicated, in order 


to integregate faculties and to do that through education 


rather than compulsion? | 
| 
| A I do. : 


Q Now I take it as an educator that | you yourself 
believe that segregation by race in the school system is 
inherently unequal, is that correct? 

MR. CASHMAN: Your Honor, that calls for a legal 
conclusion on the part of the witness. 

MR, KUNSTLER: No, it is not a legal conclusion, 
Your Honor. Whether education is dnequal or not I think 
can be an educator's conclusion as well, 


THE COURT: I will overrule the objection, I 


think that this witness is an expert in the field. So let 
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g However, in Baltimore when you began your bussing 
program you apparently thought that there was some adventage, 
oe some instances, to going outside the neighborhood school 
‘ area and taking the children by bus to schools more distant 


than the neighborhood school, isn't that correct? 


A Yes. The advantage that we wought was ree 


an opportunity for a full school day as opposed to a part- 
time school day. 

Q Was that your only consideration? 

A That was the major consideration. 

Q Was integregavion any factor in that decision? 

A integregation was a factor only in terms of the 
receiving schools; and, that is, we concluded Be the ovtset 
that we would not keep children in their separate class 
groupings when they were to be housed in a receiving 
school, but rather they would be integregated with the 
existing classrooms of the receiving school. 

Q Now you found in your analysis of the development 
of the children both at the receiving and the sending 
schools, as I understood it, that, as far as the sending 
schools were concerned, the lowering of classroom population y / 
Fresuited in an increase in achievement, is that correct? \ 


A That is correct. 
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Q Now, you also found, as I understand, that in 


the receiving school the achievement stayed about the same, 
4s that correct? 


A There was no significant gain. 


Q No significant gain. I assume you did this by 


using the standardized achievement test? 


A And statistical correlations. 


Q When you say statistical corelations, you mean 


between IQ and achievement? 
| 
A No, between expected levels of achievement and 


actual levels of achievement. 


Q And can you tell the Court how those expected 
levels were arrived at? | 


: | 
A Well, the expected levels were based upon the 
norms for the pee for several preceding years. So that 
we had @ pattern established for both the sending children 
and the receiving children in their separate school 
environment; and we compared the extension, the extrapolation 
of that norm with the actual for the period during which 
they were being transported. | 
Q When did you conduct these tests? | 
| 


A We conducted a pretest before they completed 


their prior year of experience in May and June of the 
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prior year. We conducted: an initialatest in the September 
and October period of their beginning year, and we conducted 
@ concluding test at the ena o: tnatii year of experience in 
May and Jme. 

Q When did you first see the imprevement, in 
general? As far as the sending school was concerned? 

A The improvement in the sending schools was 
noticeable in the October tests. 

Q Now, as far as the receiving schools were 
concerned, you say there was no significant change. Was 
there any change? 

Well, there was a change downward. 
Downward on the part of which students? 
On the transported students. 

Q The transported students. Did you test the 

students who were already in the receiving school? 
Te 
aa A Yes, sir. 

q And what was the result there? 

A No appreciable areca 

Q Now, that was during the first year of the 
transfer. What about the second year? 


A The longitudinal studies are still in progress. 


as 
fhe longitudinal studies,/I know them, support the conclusions 
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THE COURT: We may as well tell the Boctor what 
hey are, Those are 22 areas in the District of Columbia, 
n each of which area the elementary schools are handled 
nm 2 unitary basis as far as boundaries are concerned. In 
other words, the elementary schools in each one of those 
areas, the boiindaries of those schools do not go outside the 
boundary of the area. 


Do you follow me, Doctor? 


THE WITNESS: You mean that a ohild residing, 
for example, in School Boundary 22 may not attend School 
No. 21? 

THE COURT: That is correct. In other words, each 
one of those areas for school boundary purposes is a unitary 
area for elementary schools, even though there may be in 


| 
each area several elementary schools. 


BY MR. KUNSTLER: : 
Q And then I would call to your attention, Doctor, 
to breakit down further, that the elementary scnoors 
themselves have their own pOmcarses within the gross 


boundary. 


THE COURT: That is right. 


BY MR, KUNSTLER: 
@ And then my question is whether if these 
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attendance district boundaries contributed to a de facto 
segregation or caused it, would you say there was any 
obligation on a school administrator's part to change those 
boundaries? 

THE COURT: Wait just a moment. 

MR. CASHMAN: Your Honor, again, I want to know 
whether or not we are referring to any legal obligation or 
whether~~ 

MR. KUNSTLER: Educational. 

MR, CASHMAN: --we are referring to an educational 
obligation. 

MR. KUNSTLER: Educational obligetion. 

THE WITNESS: I think if you were to take an 
eraser and wipe the map clean of all boundaries that the 
problem would still exist. We did Just that in Baltimore. 
We eliminated all school district boundaries and opened with 
A free choice of schools. 

We found that in a city with a population, school 
population of 18C,000 or better youngsters that fewer than 
600 youngsters sought. to move from one school to another 
after we had eliminated the boundaries. 


So the existence of boundaries sometimes is looked 


upon as a barrier to the free movement of pupils from one 
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school attendance area to another; but even when those 
boundaries are eliminated and no longer is there a policy 
barrier, the experience that we had in Baltimore would 
indicate that few, if any, would take advantage of this. 

Q I am talking about the following situation, not 
eliminating boundaries at all, but where you have white and 
Negro neighborhoods next to each other. I ask you whether 
you think it would be good educationally where it could be 


done. 


A Yes, it would be good educationally to bring the 


youngsters together wherever it would be possible. 

Q Did you find in your 600-- 4 | 

THE COURT; Wait just a moment. Did you have 

something else to say? 
THE WITNESS: I want to say where you compel 

youngsters to attend a school different from the one they 


have beentypically attending you are going to suffer an 


educational loss, I think, as the evidence would indicate, 
simply because of the emotional problems that sometimes 


attend a situation of that kind. 


BY MR. KUNSTLER: 


Q Would that be an initial loss or a permanent 


loss? 
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would be in a better position to care for the child after 
school hours than would be the circumstance at home where 
the mother oftentimes would be working and there would be 
no one at home to receive the child when he returned home 
from school, These were typically reasons given for most 
of the cross city transfers. 

Q Could you suggest a way, Dr. Brain, with reference 
to a school population like Baltimore by which administrators 
could achieve what we call the integregation factor in the 
line of what we are talking about, boundaries or elimination 
of boundaries? 

A Well, I don't think that you can employ a simple 
technique to achieve this. There are no simple techniques 
that will work. I think there has to be a combination of 
many things applied. Many things in come cases would include 
bussing and in others pairing of schools, in others it 
wovld include use of the so-called Princeton plan of 
modifications of it. There are numerous techniques that 
ean be employed; but if one is omnes to be interested 
really in doing this for the long term, I think it can only 
be achieved through a massive infusion of funds to support 


the resources, You have to improve quality; and if we can't 


improve the quality, almost any other solution is a temporary 
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solution to relieve emotions and anxieties while the slower 


and longer term application of modified programs can take 
ate 

Q But all I am trying to find out, there are 
some interim methods that can be used short of the eventual 
millenium of getting all the funds that are required, 

A I think there is an obligation here to do 
everything that can be done that is educationally feasible 
to improve learning opportunities for children, 

Q Doctor, I notice if you will look at page 35 of 
the W-3, No. 6 states, and I will ask if this is your 
opinion as well; | : 

"Interracial experience should be provided even 
in places where the population of an entire school district 


of 
is/one race," 


Would that be your opinion es well? 
A Yes. This district, however, in this statement 
refers to one of these zoned areas that you have identifies 
to me here as the pattern in Washington. re doesn't 


refer necessarily to the Washinzic« Cistrict, for example, 


and the Baltimore disi.¢¢«t as two separate entities. 


Q You peer to other school districts? | 


ry That is correct. 
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another way, I would like to ask you whether the statement 
here subseribes to your view at this moment or you subscribe 
to the eciement. 

"School staffs should be racially integrated. 
The principles which apply to school population apply also 
to school staffs. Racial separation of faculties creates 
the same problems as racial separation of pupils, and 
Gesegregation of school staffs offers thesame advantages 
as desegregation of pupils. It provides pupils with examples 
of good relations petween the races and of equal status 
of the races and helps to counteract or prevent stereotyping. 
All teachers should be selected and assigned on identical 
standards, irrespective of race. To effectuate this policy 
implies upgrading of teachers whose own educational background 
may be less than adequate, and the needed training should 
be provided at public expense.” 

Would that be your view today? 

ates inaitely. 

ee : 

| Now, acter as educational parks ere concerned, 


are you fautliar at ali -*th Dr. Wolff's study in the New 


} 
York City school system? 


A Yes. 


g That is Dr. Max Wolff, is that correct: 
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A Yes, sir. 
Q And can you tell the Court whether he has made 
& substantial study of the value and utility of the educational 
park system? | 
A Well, Dr. Wolff and I disagree in part on the 
general design and the operational program for educational 


parks. 


Q Dr. Brain, I don't want to interrupt. I am just 


asking you the question, Are you familiar with the fact 


that he has made such a study? 


| 
A Yes, 


Q Now, as far as disagreement goes, af you want 
to explain that, you are perfectly free to do so. 


A Well, I did not want to take the Court's t4me 
| 


unnecessarily. 


THE COURT: Go right ahead, sir. 

THE WITNESS: The concept of the educational 
park is one, as I indicated at the outset, which has to be 
Geveloped on a massive sects. It isn't natin Oo be 
successful as any limited operation involving only a few 
pupils. And as you increase the massiveness of the school 


plant, you also descreas the holding power of the school. 


Consequently, one can anticipate a greater number of 
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Gropouts from the educational park than: from the traditionally 
organized secondary schools. Dr. Wolff ignores this aspect 
completely in his design of the educational park. And I 
think this is a very fundamental consideration in offering 
an educational progrem. 

I think we have to be very cautious and very much 
aware of those conditions that create school dropouts, and 
we ought not by design contribute through the organization 
structure and facilities to the dropout problem further. 

Q Dr. Wolff comes to a different conclusion, does 
he not, as far as the feasibility is concerned? 

& Yes. 

Q Dr. Wolff also concentrates on the fact that the 
educational paris would relieve de facto segregation, does 
he not? 

A Primarily, but he ignores completely the financing 
problem and the standards that ought to underguird any 
program of thiskind; and, therefore, idealistically, if 
one subscrives completely to idealism, then his plan might 


be effective. 


On the other hand, looking a t the practical 


problems involved in site acquisition, in site development, 
in construction, and the knowledge reqyired and amounts of 
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money necessary for programs of this nature, we recognize at 
the outset that compromises are going to have to be made; 


and as soon as compromises are made, the idealism is somewhat 
‘destroyed. 

Therefore, we may be creating more problems 

than we arr resolving in an attempt to solve this de facto 
problem solely through the educational park concept. 

Q It is true, though, is it not, Do. brain, although 
the initial outlet for educational parks is es, you have 
Stated, high that in the longrun, according to Dr. Wolff, 
anyway, they become more economical to operate? 

A Not necessarily. This is where he and I will 
disagree again, The experience of the Detroit city system 
whose maintenance and operations budgets I have exanined 
would indicate that only school settings and complexes 
which can be likened to the educatianal park created 
because of the desire to economize on heating plants back 
in depression years, that the operational costs of those 
plants are excessivs:, the reasons for this being that they 
are subject to far greater vandalism and far greater abuse 


from theheavier use of certain common facilities than would 


be the separate school facilities. 


Q You are familiar, are you not, Dr. Brain, I 
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believe in your direct testimony you indicated this, that 
there are — central and consolidated school districts? 

A yes. Here we are talking about fewer than 5,000 
pupils: and in the educational park concept, we are not 
talking about 5,000 pupils. 

Q -.tI understand they serve a smaller area. 

A Yes. Even there in the consolidated districts, you 
will find that the secondary area schools are separated 
from the elementary schools; and in many cases separated 
also from,the senior high schools are separated from the 
junior high schools. 

So even in the consolidated situation, we operate 
about 22,000 consolidated districts in this country; and 
among the 22,000 consolidated districts, about 90 percent 
of these do not have a common campus. They have separate 
eampus facilities. 

Q That is right. And what I am referring you to 
is this: Are there not some proponents of the educational 
park progrem who do plen and have exhibited such plans to 
have a separate elementary school and a separate high 
school and a separate junior high school, and that where 
the facilities ere mutual, they are in the crea of 


cafeterias, libraries, and gymnasiums? 


A I haven't made myself clear oryou misunderstand. 
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Q The latter is probably true. 

A Not necessarily. In these consolidated districts 
the campuses are separated, not at opposite ends of a study, 
but are completely, but are physically separated in many 
cases by miles. In the consolidated number that I have 
described, at least, we are not talking about locating 
elementary and: igunior and senier high schools even in 
consolidated districts on a single site. 

Q Are you familiar withsthe Fox ieee in 
Westchester County, for example? 

A Yes, but that would be unugual st "oe 


consolidated districts, 5 


Q But it is possible to have an educational park 
with the various Schools separated from each other not by 


miles but by hundreds of yards? 

A Oh, yes. : 

Q And if that were so that would preserve, would 
it not, the factor you theught would be SSIES in one 
building concept, that wovld preserve some of the school 
spirit, 

A As you increase the size of the school Plant 


you lessen the opportwmities for student participation and 


i 
involvement in those activities that contribute to high 
| 
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morale and esprit de corps and that motivates youngsters to 
want to remain and stay in school. This is one of the 
problems that we have not resolved in our larger school 
systems or even in those high schools, large high schools, 
whether in city or suburban areas. There would be fewer 
opportunities to participate in so-called activities in the 
school, whether curricular, co-curricular or extra~ 
curricular, this participation is vital as well as high 
quality in educational programming to get youngsters to 
remain in school. 

Q As I understand Dr. Wolff's recommendations, 
4t isn't necessary to him to have a mammoth elementary school. 
As I understand it, he proposes quite a few na amen se 
schools in the complex and each wowld be of a manageable 


size. 


A Yes, but recall I mentioned that I felt that 


Dr. Wolff had ignored the question really of site acquisition. 

If he wants to stay with the standards of the National 

Council on School House Con eCES Ce 4f he can assure us, 

then i am with him one hunéred percent in terms of size. 

But, realistically, this just isn't possible in our cities. 
Let us look at Washington. If we were to take - 


a group of district pupils here into complexes of ten, 
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fifteen thousand and provide the site for this particular 
purpose let us say that the National Council has suggested 

as the desirable standard, we just don't have enough geography, 
we don't have enougn land area in the city Se Seogmneees 

all of these complexes. We would have to create or rebuild 


\e city for this particular purpose. 
“—@ Or go outside the city? 


A _ This would be a possibility if you changed 
the political structure. : 

Q On your subject of vandalism, this would not be 
a pertinent objection, would it, Doctor, 1f you had the 
smaller schools? You were thinking of one large school, 
isn't that correct? . 

A Yes. But you will find vandalism, lof course, 
affecting smaller school units as well. 

Q@ But you find that with or without educational 
parks, isn't that correct? 

A Yes, sir. 

Q Dr. Brain, I want to read you a paragraph on 
page 34. You will find that on page 817 of the large 
pagination, but it is your page 34. It is paragraph 3, anda 
I will read it to you and ask you if you subscribe to these 


views today. 
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in an all-Negro faculty teaching all-Negro children in their 
immediate environment. which happens to be the ghetto situation. 

58 Then I take it that you saw nothing wrong in segre- 

gation as such? 

A I don't think it is the most desirable thing. I think 
it is very undesirable and I feel that when we can integrate 
communities in a wholesome environment where these children 
are living together in this type 6f environment, that an 
inteqrateciiecnoo® is going to be a natural situation for these 
children and will be accepted as such. 

This is the ultimate. This is the thing we greatly 
Gesire, but I cannot say that because we have not reached 
the goal-at this time that I condemn the situation we find 
ourselves in. 

0. Do you think it is more important, for example, that-:a 
Negro child in an all-Negro school such as we described -~ it 
is more important) for him to see an elephant than a white face? 

: A Re sees white faces. 

Q Where? 

Pa In his neighbosxhood, in our school situation. There 
are people who work with him daily who are white. 


Q Who does he see in your school? 


3 He sees a white doctor. He sees the white nurse. He 
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Sees white tutorers who come. He sees the apes librarians 


_ and white librarian aides. 
: 
He sees special teachers who come to the building to 


‘teach music and other subjects. The orchestra teacher is a 


white teacher. So there are white people Ha and going 


constantly. 


There are the volunteers who work in the building on 


special Projects who are white. 


So you see he is exposed to white faces and there are 


white people in his neighborhood. 


These are the sporadic contacts, aren' .t they? 
These are regular contacts. They are! Bot Sporadic, and-- 


_ He sees the doctor every day? 


THE COURT: Let her finish. 


. 


MR. KUNSTLER: Pardon me. 


— WITNESS: There is the doctor every Wednesday 


: | 
on a regular schedule. 


The nurse is scheduled for visits or|is in her office 


on Wednesday, but she is in and out of the PEI and she is 


in and out of their homes all ‘during the week on visits. 


The librarian is there on Monday, Wednesday, Thursday. 


The tutorers. come every Tuesday. 


The other counselor aides who are there or on call. 
< | 
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The orchestra teacher comes every Wednesday. 


_ The French teacher who is white comes every day. 


There are many others. 
There isn't a day that passes that cuore isn't contact 
with white people. t 

Q These people that come -- these are people that come 
to the school, aren't they? 

B. Yes. 

Q They are not there permanently? 

A They come in and out of the school 

They have had white teachers on the faculty. You 
questioned me about my faculty this year. 

: I do not have a white teacher this year. I have had 
white teachers on the faculty in past years. 

Q How many have you had? 

A There was a white teacher on the faculty last year 
and I think I made it clear, or if I didn't maybe I should at 
this point, that when I had a choice of chosing teachers, I 
just found that this teachers was not the most desirable for 
the particular class I wanted and I chose a Negro teacher 
rather than the white teacher. 

She is still teaching, however, in a Negro school. 


I had another white teacher the year before when I 


spoke of the swing shift kindergarten. 


It was a Negro and white teacher combination who 


operated a three-class Swing shift, 


Q What happened to her? 

2% She had transferred. She asked to be moved nearer 
her home. She was living in Georgetown, Her husband was in 
the medical School there and they had the one car. It was a 


transportation Problem for her. : 
Then -- 
Wel} .-- 
Excuse me, 
Q Go ahead. 


A I had had her the year prior to that @s an intern. 


She did her internship Or practice teaching, ig you call it 
that, at the Maury School, and at the conclusion of her 
internship, she asked if she might be placed at the Maury School. 

She also worked two summers at the Maury School. In 
fact, she came back and did some school work there last summer 
on the head start program, 

She worked very closely with parents. In fact, I 
think she -- yz know she used the members of our, community for 
her work on her Master's thesis, : 


Q Let me ask you this: 
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How many white teachers in the seven years you have 


been at the Maury School have been sent to the school for 
you to look over? 

A Not sent to the school for me to look over. They 
have been appointed there. 

Q How many? 

A. It isn't a question of my looking them Over, but 
they are appointed and if I don't fina them satisfactory then, 
of course, I can ask that they leave the school. 

I think there have been three. 

Q Have you ever asked for any more than that? 

a. I don't specify teachers according to race. I ask 
for a teacher for a grade and if there are special abilities 
that are needed to be attended to, I ask for a teacher with 
this ability and then teachers are sent to take care of the 
situation. 

But it isn't a question of race with me. 

Qo ¥cou have no complaints against the Board of Education 
on the placement of teachers at all, do you? 

A The teachers are placed in the’ school. I have the 
privilege of deciding whether or not they are good teachers and 
of course I don't decide whether the teacher is a master teacher 
in her first year, but whether or not there is potential that 


I can develop with this teacher, or if I feel that this teacher 
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is unsuited for the particular class situation that is available 


to her, that is, if I don't think kindergarten is her best 
ae 
field, but maybe a higher grade, because of her relationship 


with children, I recommend that she be given a higher grade 


and that she go on. 
These recommendations that I make for teachers that 
I have received -- and I have recommended that teachers not 
| 


be rehired ~~ I have done this on the occasion of two teachers 
last year, because of their inability to meet the needs of 


the children -- but this is never done on the basis of race or 


what have you. It is done on the basis of whether or not 
a teacher has proven her ability as a teacher in the classroom. 


There is my function in deciding or in helping as 


far as placement of a teacher is concerned. 
I don"t think I can judge a teacher's teaching 


ability simply by having an interview with her. I have to see 


her in the situation. 


I have to offer her all the resources available to 
nee | 
give her help. 
Then if she doesn't prove satisfactory, and after I 


have observed her in:.the manner I described to you yesterday, 


then I make the recommendation that this teacher be changed 


or that this teacher be given help. 


Now, there are two teachers that I asked not to be 
hired for this year who have been offered internships. They 
ceme rem cut of state. They were not acquainted with our 
methods of teaching and I recommended for them internships. 
This means that for a while they work under a master 
teacher and learn the techniques and the ways of teaching as 
we here in the District know them according to our planned 
eurriculum. 
If they prove themselves successful in this, then, 
of course, they will be rehired. 
Se 
Now, do you think, Mrs. Posey, with reference to 
Negro children that you have known in the District, that it 
is extremely important for those children to have some sort of 
a program of self improvement? 

A Yes, I think this is important for all chiléren 
depending upon what that manner of improvement is. The needs 
are eifferent. 

3 Well, do you think it is more important for Negro 
children ovt of the ghetto than for other children? 

B I would not be able tojjudge that absolutely unless 


I have known nuabers of other children in the same kinda of 


classroom situation, but I know that when children come to us 
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and do not have the same standards that we desire, then it 
is necessary to develop these standards, yes. 

Q Who sets the standards you desire for them? > 

A The children along with the faculty along with the 
members of the community. 

Q Well, I am just trying to find out en you as a school 
principal with these oc arrive at the standards which 
you think these chiléren should achieve. ) 

A These standards, if you are xeferring to the Maury 
Code that you have in your hand, were arrived at with the 
children, : 

We, in my assemblies which are held on Friday mornings, 
discuss the things that we ourselves notice, By we, I mean the 
children with me in front of the class, or taught him as a 
teacher, if you wish -- we discussed the kinds of things that 


we found undesirable in our school. 


The children pointed these things out ana then we 


decide that we are going to do something about it and they go 


back to their classroom anda they talk about the things that 


are desirable and what they feel we might do about these things. 


The teachers are working in this program with them 


and a Code of Ethics Committee receives all of these responses 


and then the faculty sits down and plans again what we go back 
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to with the children. 

I sit in on these meetings and I know what to say to 
the children when I meet them again. 

This was a matter of over a year's work before we 
came up with this and , of course, when the children presented 
it, it isn't worded quite this way. It is rather long and in 

their expressions. 

Then it goes back for refinement. This is a language 
lesson. It goes back for refinement and at the end of the 
year we came up with this. It was presented at a PTA meeting, 
the parents had a chance to hear it, to discuss it, and in 
full agreement, parents, teachers and children, this was 
the code that we set up. 

0 When you say that the children had a hand in this, 
did the children say, for example, that they would only wear 
heavy jackets out of doors only? 

A Exactly. 

0 Did they say that? 

B. Not possibly in those exact terms. The children's 
idea or complaint would have come in the form of the fact 


that we shouldn't weax heavy clothes or we shouldn't wear 


outer garinents or we shouldn't wear sweaters and we shouldn't 


wear Jackets and we shouldn't wear many other things, they would 


probably say, inthe classroom, but then in the refinement 


process the teacher is going to say: What term might we use 
that would take Gare of all these sweaters and coats, etc., 


ana this is the term that comes up in the expression and its 
wording in this manner. 
| 

Q Mrs. Posey, do you know what the term Negro stereotype 


means? | 


A I probably have my own concept of it, yes. 


Q What is your concept of it? 
A. 


Negro stereotype is the idea that people have of 


what a typical Negro might be and this idea has probably been 


perpetuated. 
is 


Q Are some of those things in the stereotype that 
Negroes are dirty, that they steal, cre those two of the 
aspects that -- | 

A I have heard it said, yes. 

Q Isn't it true, Mrs. Posey, that your Code of Ethics 
-- I show you 97 -~ i 


A Yes. 


a Is merely an approach to combating what you feel 


is the Negro stereotype? 


A No, I don't feel this. I repeat to you that these 
| 
were problems that were identified as problems of a classroom 
| 


and I don't think you can possibly go to any classroom anywhere ~ 
among any group of children that some of these very things 
would not appear. 


I don't think that you can go to many classrooms 


that you won't find children chewing. 


I have, visited classrooms throughout the Washington 
area. I have visited classrooms in other cities and it 
isn't unusual to find children chewing in class. 

It isn*t unusual to fina someone with a bit of cookie 

under a desk. 

It isn't unusual to find a chila copying probably 
from another paper or from a source from which he shouldn't 
copy. . 

It isn’t unusual to find a child who under the 
pressure of being caught in a situation might not try to fine 
the untruthful way out of that situation. 

So I don't feel that this is the stereotype Negro 
at all. These are situations that do arise that any parent, 
that any teacher would want to train children not to perpetuate 
in their lives. 

Q Let’s take one of the examples. 
You say there you should not steal, for example. 


Yes. 


Q | How many cases of theft did you have between pupils, 
last year, for example? : 
: | 
A I am certain that I -~ none of the teachers keep a 


record of who steals or theft, as you call it, in the CASES PEED; 
but theft could: mean anywhere from taking a pencil that dian' t 


pecs to you to taking a jacket that didn' t belong to you. 


It depends on the situation and we come don't 
keep records of these things, but when they occur we certainly 
| 
try to do something about it. We don't turn our faces away. 


Q@ Well, did the children suggest to you to put it in 
| 


your Code of Ethics, the phrase: We shouldn't steal? 


A, Yes. 


Q They said that? 
A. This is part of the Code because the children are 


very concerned about a pencil that is lost or taken. 
A pencil or a book taken in a classroom can disrupt 
| 
a Classroom for a whole day. 


2 Well, did you have many ~~ if you know ~~ let me 


withdraw that. 
Would these thefts be oe to you? 
A Not always, no. shee are most often settled in 
the classroom with the teacher. : 


Q Do you know whether theft was very prevalent last year 
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in Maury School? 

A It was net prevalent to the point that it was a major 
concern, that I had to be concerned or do anything about, 
because it is part of our teaching that we don't do this and it 
isn't a major problem, no. 

9. Well, you have in there: We shall keep our bodies 
clean. 

A Yes. 

Q Let me ask you this: 

From your own inspection of these children when they 
came to school, did you find the children were very dirty 
children? 

A. Not always. There are isolated cases, but have you 

opened any health book at our elementary grade level and there 
are major sections devoted to cleanliness and the care of the 
body. 

Q I understand this, but this is a Code of Ethics. 

A Yes. 

Q Interposed by the school, This is something the 
children must live by. 

a Yes. 

Q Outside of their textbooks. 


A Right. 
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And you felt it necessary to particularly point out -- 


~~ in some way that they should be clean children, 


Q. 
A Exactly, 
Q 
A 


This is right, and r feel that this! is absolutely 
necessary. : 

There are cases and I won't say isolated to the point 
that there are one or two -~- there are several children in the 
building that we have to take very special som of as far as 
cleanliness goes, 

They have to be taught because it As tot a situation 
at home and in visiting the hone, when I fing that there may be 
four families using one bathroom in the morning to get the 
families out, I have to sit down with the mother probably and 
help her understand that maybe if she can just get the hot 
water and have it available, you can have the children take a 


Sponge bath in your own quarters rather than wait to get to 


the bathroom and probably not get there, 
These are facts, counselor. These are facts that 
we live with and it is important that it be included in our 
training for our children. 
Q Isn't it true, Mrs. Posey, from your oun experience 
with Negro EES that in the great, great main they come 


to school neat a clean? 


A Yes, on the whole they do, in some areas. In some 
areas they do not. 

Q Take Maury. 

A. In Maury School cleanliness for a while had been a 
problem and I repeat, it is a problem now. 

It is not unusual for me to meet members of a certain 
family in my building, in the hall, and take them by the hand 
and carry them down the stairs to the clothing room and put 
on them the proper clothing that they need for the day. 

2» When ai child comes to school, for instance, with a 
striped -- what we call a T-shirt for an undershirt protruding 
under a partial jumper for a dress, and this T-shirt is 
unclean, is serving as an undershirt, with odd socks or maybe 
no socks, ox shoes without shoe laces, I do not consider that 
child propery dressed for school and that little child is 
going to be hurt possibly during the day by someone maybe just 
looking at her. 

She is not going to be in the proper frame of mind 
for learning because she recognizes that she is not properly 


attired for school. 


She has but to look at the other little children 


in the room to know this. 


And rather than have her experience this, if I can 


. 


avoid it, we take her to the clothing room and she is properly 


| 
| 
dressed. | 
Q And from reading your clothing directives, you have 
almost what amounts to a uniform, do you not? 
A Heavens, no. I wouldn't consider that a uniforn. 
Well, all the boys must wear sweaters Fea shirts, 


Wear sweaters. over -- 


Shirts. 


A Yes. 


Q an@ all the girls must wear dresses and skirts, is 
| 


that correct? | 
| 


A Well, what else would a girl wear? 


Q I will go on with it; we will go through them. 


You have the boys -- let’s go down from the top. 


The boys wear ties with dress shirts. 
| 
With dress shirts, yes. 


I think it js most inappropriate for our boys to 
learn ~- that they wear button down dress shirts hanging open 
-~- this is very wrong and they should learn from the beginning 
that they sey MA | N 

If they do not wish to wear ties, they can wear 
sport shirts which are appropriate to be corona 

| 
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Q As defined in the District of Columbia School System. 


Certain children, because of the teacher's evaluation and IQ 
and principal evaluation are put into certain curricula 
which are different than those which, the normal run of children, 
which we call special academic? 

A I think I would redirect that emphasis not on the 
teacher and the principal's judgment as much as on the needs of 
the children. 

I feel that if children have special needs that 
must be taken care of then, yes, they certainly should have 
special education to take care of their problem. 

Q And the determination of those needs are by teacher 
evaluation? 

a Yes. 

Q Intelligence tests, if you have the results of 
mtelligence. tests? 

A Testing by the Department of Pupil Personnel and 
there are many tests administered. 

Q Well, let's take the intelligence test itself. 

Is there any particular figure on the scale which 
would indicate that he ought to be considered for special 
acadenic? 

A There is a range at which the child is considered 


performing below the normal range. 


Q What is that? 


A. 70 is usually the cut-off point, performing that 


particular scale of 70, 
Q Below 70? 
A eYes, | | 
Q And then you have the principal conteece 
Yes, | 


Is that correct? 


What about achievement test scores? Do they enter 


into it? 


A. These are sometimes considered if achievement tests 
have been iadministered at that time. 


Q And then I take it the principal has an evaluation? 


2. Yes, 


| 
Is that correct? | 
| 
Now, what evaluation do you get aos Pupil Personnel? 
A Pupil Personnel sends in a school psychologist 


who gives a complete testing of the child. 


Now this includes Many, many forms of tests that 
she feels would give her the picture of the child's ability 
to perform. 

Q Have oe looked at some of these tests yourself? 


A I have not studied the tests, no. I have studied 


the results of the tests. 

Q Now, you indicated that some of your children have, 
for example, language barriers. 

A Yes. 

Q Coming into your school. 

A Yes. 

Q Have you ever thought of the language barrier as 
also being a barrier to the test itself, the taking of the 


written test, the verbal test? 


A Well, I:don't think so because I think all of this 


is given consideration at the time the psychologist works 
with the child. 

Now, I would ask -- not being a eyenolonion: I 
could not very well judge what value she gives to that parti- 
cular phase of the test. 

Q Don't you speak to the psychologist? 
bea aren 

MR. REDMON: Your Honor, I believe this examination 
is now going outside the scope of the direct examination. 

The testimony has been thet the Pupil Personnel Services 
are the people who make the evaluation on the tests that they 
give. 

Now, Hrs. Posey has not testified concerning any 


knowledge of these particular tests and well she shouldn't 


question. 


Pano WITNESS: Yes. 


. THE COURT: Do you know the difference between 


cial problems? j 


La retardation from brain damage and ment tal retardation fron 
{ 
\ 


THE WITNESS: I think £ do. 

THE COURT: You do? 

Now, in the 70 cut-off that you have just given us ~ 
for the IQ, does that 70 involve children with physical brain 
danlage as well as social retardation? 

THE WITNESS: It could be either, but you see, Your 


Honor, this 70 or so is only an indicator that this cui 


is functioning within this range. ! 
TRE COURT: I understand. y 
THE WITNESS: Then we go further to determine why. 
For instance, a child with that 70 at the time of 
that testing who has socio-economic retardation rather than 
a brain damage type of retardation can then be given the kind 
of experience, the kind of specialized education that will 
ers about the improvement necessary. 
This is then when we request another testing to see 
if there is a change and quite often we do find a change as much 
as of ten points at the next testing and the chia moves on from 


So that IQ is only an indicator. It is not a definite 


factor. 


THE COURT: My point is this: In determining whether 


or not a child goes into the special academic class, is the 
type of retardation considered, whether it be brain damage 
or social? 

THE WITNESS: Yes, I. think in the testing bY Pupil 
Personnel this becomes very Clearly evident, that there is 
much more than just academic retardation. 

“Quite often the recommendation made by Pupil Personnel 
is that the child be placed in a slow-moving regular class, 
recognizing that this retardation is an academic one and not 
one of brain damage or something else. 

Now when there 5 a belief that there is a greater 
problem then the child is placed in special academic anda 
other testing proceeds from there until the child gets the 
proper placement which sometimes tesults in SMR class, or 
severely mentally retarded which is the result cf brain demage. 

THE COURT: How can you tell the difference between 
brain damage retardation and socio-economic retardation? 

THE WITNESS: I can't. I have to rely upon the 


experts. 
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THE COURT: What is the range -- below 70 is the 
moron range, isn't it? 

THE WITNESS: when it gets down into that range, yes. 
THE COURT: From 50 to 70 I understand is moron. 
THE WITNESS: This is true. 
THE COURT: Is that right? 
THE WITNESS: Yes, 


THE COURT: Are these children wees Seis Socio-economic 
retardation candidates for the special acadenic ~~ assuming 
the other tests work out -- because their IQ runs below 70? 

THE WITNESS: Please repeat that. | 

THE COURT: I say, children with the socio-economic 
retardation are candidates for special acadenic if their 109 
tests run below 70. 

Is that true? 

THE WITNESS: Well, actually the cut-off point woulda 
be 75. We think in terms of the range of 70 to 75. 

They would be candiégates aon this class but they 
Sea certainly receive a different type of attention if we 


find that they are academically retarded rather than mental or 


brain damage -- : 


| 
THE COURT: The real point I am trying to get to is 


It is inconceivable to me that children suffering 


retardation from brain damage, which is irreversible -- well, 
anybody will tell you it is irreversible -- it is brain 
damage -~ are put inthe same class with children who 

don't suffer in the same way. 

THE WITNESS: You misunderstood me, Your Honor. They 
are recommended for SHR, severely mentally retarded. 

THE COURT: Well, you -- 

THE WITNESS: There is another class for these 
children. 

THE COURT: Just because the child has brain damage 
that doesn't mean she is severely mentally retarded. 

TRE WITNESS: This is a distinction between the 
special academic which meets the needs of the academically 
retarded,and those who have mental retardation or brain damage 
retardation. 

THE COURT: You mean there is a separate special 
academic class for them? 


THE WITNESS: There is a class for these children 


THE CCURT: ‘Would you answer my question? 
THE WITNESS: Yes, there is a special class for 


children with brain damage. 


THE COURT: Not the special academic? 
“THE WITNESS: 


Separate from special academic, Your 
Honor, yes. 


THE COURT: Where is that, in your school? 


THE WITNESS: There is -~ I don't have it in my school 


Those children are taken frontheir homes in vehicles furnished 


by the public school and carried to special classes about 
the city. | 

I believe the Richardson School, is I am cerrect, 
has one of those classes, and there are other school centers 
about the city that take care of these chiléren. 
There is a social adjustment class for children who 
have a different kind of problem. 


THE COURT: Well, what goes into the special 


academic -- | 

| 
This is a program for| children who have 
retardation in their academic fields, 


THE WITNESS: 


This is where they are 


given -~ 


| 
THE COURT: Retardation caused from | what? 


THE WITNESS: Socio-economic background. 
THE COURT: 


- ee 


Your testimony is that only retardation 
caused from socio-economic factors are considered in placing 
a child in special academic? 


either in the system or within your experience, if you know, 
without having a psychological test? 


A This was the point I tried to bring out a moment 
i 


i 


ago with His Honor. 

There were still the primary proceedings -- by that, 
I mean the 205, the request for the examination had been 
filed, and on the basis of this, if this 205 had been filed 
the child could be placedé if there was space for him. 

However, with the shortage of maiehechicns at that 
time to carry ene testing and with the number of requests, 
if there was a period of waiting before, this could be taken 
care of, but you know that with the additional funds that have 
been made available and with the improvement of the Pupil 
Personnel Department, this has been carried on at a much more 
rapid rate than it had before. 

a Si eve 
Q But there were people assigned to the special 

academic track, after you had filedthe 205, who had not 
renetees their psychologicaltest. 

Isn't that correct? 


A In prior years, yes, when the class was first 


organized. 


I would like to just ask you ~- tell me how the 
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principal determined at that time whether a "student Was severely 
mentally retarded or merely academicaly retarded? . 

A I didn't make any effort to make this determination! 
I am not an expert in this field. 1 couldn't possibly determine 
whether a chile had mental ~- whether Et was simply academic 
SR ASCEEE SEO or whether it was a brain danage. 

However, you can certainly observe a child who has 
brain damage, and you certainly know that this child's 
performance in a Classroom or in the special academic class 
is most unusual and quite different from that of other children. 

Q Well, did you make this differentiation? 

A. No, I certainly did not make it. x could only 
record my observations in my report or my conference with the 
psychologist. I coulda only report what I had SPENES, but 
I certainly woula make no judgment, 


For instance, if you walk into a second grade 


sucdenly begins to sing Jingle Bells, Jingle Bells, and crawl 


across the floor, this is unusual classroom behavior and right 
away you begin to wonder, You begin to investigate to 


find out just what has happened to this little ea 
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Q But she would remain, would she not, in the special 
aca@emic track until some further testing was made, isn't 
that correct? 

A She would have to remain in the schoot, of course, 
until there was adequate placement for her, but it would certainly , 
seem wiser to me, as a principal, it seems wiser to me to take 
her out of the regular classroom where she becomes the subject 
of ridicule and put her in the small class where she can get 
individual attention, where the teacher who sees her undex 
certain conditions can give her activities that will compensate 
for her lack of interest in the regular class and activities, 
and remove her from the embarrassing situation in the regular 
class, and observe her and be prepared to give a much better 
picture of her performance to the psychologist. 


We discovered a little girl of this sort just this 


I made a hurried call to the psychologist who observed 


her for quite a while, at the end of last school year,when 


we realize@ as a kindergartner she was not performing along 


with the other children. 
She strayed away. She was never able to attend. 
She was never able to participate as part of any group. 


For a while we waited to see if in time she would 
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come into the group. This isn't so terribly unusual. 
But as the year progressed her behavior became much 
more erratic and guite different from that of other children. 
And this year when she went into junior primary, 


her behavior was even more difficult as far as classroom 


adjustment was concerned. 


So we called the school psychologist. The school 
¥ | 


psychologist came and while she was there for her regular 
appointment we spoke to her of this child and she immediately, 
because, of course, we had written up the 205 for her and 

it was crere ~~ she immediately called in this little child 


| 
and her recommendation is that she be taken <- I haven't 


received her recommendation -- her verbal reconmendation to 
me was that the child be given special attention because she 
is not performing in such a manner that she should continue 
in the classroom. 

Now I have not received her written recommendation 
at this time. It will come to me after, of course, she 
goes back to her office and writes up her findings. 

However, she stopped right on the spot to give this 


child an investigation or testing and interview -- all that 


goes into the testing of the child. 


Is the child still in the junior primary? 

No, she isn't. 

where is she now? 

I have put her ene special class. She is in the 
hdtensive study class at the moment, where the teacher is able 
to give her a great deal of individualized help. 

Q Now, that special class, that is different than 
the special academic class? 

A No. It is -- I explained to you yesterday why 
I was using this particular form at this particular time to 
meet my need in my schcol because at the point I only have six 
children who have completely ~- completed tests which have 
placed them in special academic, and rather than disperse 
the class and send them back, I am using the class as a crisis 
situation for just such situations as this tittle girl, until 
such time as the psychologist can get the class reorganized 


for me. 


Q But she is in the special academic class? That is 


what I am trying to find out. 
A Right, if you want to call it by that name. 
Q Now, also that is the class. into which you assigned 


this little fello Riccot 


| 
THE COURT: She testified to that. 
MR. KUNSTLER: Then I withdraw my request. 
BY MR. KUNSTLER: | 
| 
Q Mrs. Posey, would you say in your experience as a 
principal of the Maury School, that there have been children 
placed in the special academic track or the basic track, as it 
was called going back a year or so, who were not legitimately 
there? | 
MR. REDMON: Objection, Your Honor. 
I think she has testified that they were placed on 


teacher-principal evaluation pending an examination. 


The record speaks “for itself. 
MR. KUNSTLER: I withdraw the question. 
THE COURT: Rephrase it. 
| 
BY MR. KUNSTLER: 
ene ‘, | 
Q In your experience at Maury School over the seven- 
year reriod, have you found any situation where children who 
| 
were placed in the special academic track after testing were 


removed from the special academic track? 


A Yes. I can recall one child particularly that we 


questioned. 
He was sort of on the very borderline and it was 
| 


the recommendation of the department at the time of his testing 
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that he be placed in the slow-moving regular class. 

When we received this recomnendation from the 
Department of Pupil Personnel the child was placedin the slow- 

moving regular track. 

But until that time he had been placed in the special 
academic cless on the basis of the 205, which we requested -~ 
in which we requested that he be tested. But his scores, 

I remember, were just on the borderline. 

Q Do you know the difference between the approach in 
the elementary school to the special academic track and the 
junior high school -~ if you know? 

A. I an not familiar with junior high school procedures. 

Q Would you say that the purpose of the eYenenteey school 
special academic track is to -- is that it is geared to what 
we would call the mentally limited child? 

Would that be a fair phrase? 


BR No. I don't like the term mentally limited because 


you see this mental limitation could be caused by the things 


we @iscussed earlier, brain damage or something of this 

sort, and I think there have been classes established for 

this, once it is determined that this the child's problem. 
Y think I woulé rather consider it a special 


academic program is geared to the needs of children who are 


1898 


academically retarded, socially retarded, or rétarded in this 


area, rather than to say that it isa mental | thing because you 
: 


see this could entail much more for which provision is made. 

a From your experience as an elenentary school principal 
with the special academic children, do you fina that in the 
school -~ Maury School, for example ~- that there is what we 
call an adverse reaction to these children, ener among the 
pupils or among the teachers who are not asédciated with them? 


A Absolutely no. 
You see, there is a bit of education that has to go 
on in the school and in the community before any new type of 
project is undertaken and it is vital in being sure that the 
program is going to be properly accepted and so before this 
program went into effect parents were appraised at PTA meetings, 
the faculty was appraised as to its purpose, and the children -- 
and children before going into this class -- it isn't a question 
ve are placing x08 -- there is a conference. 
One was held yesterday on which I had a report when 
I got back yesterduy afternoon. One was held with the parents, 
with the child and with the teacher and the eunrealen. and 
: | 
this child understands that he is going into the class where 


he can be given special help so that he can achieve more 


rapidly. 


Have you heard the expression "sap"? S-a-p. 
Have you ever heard that? 

A Indeed. In many regards. Pardon my laughing 
but you see this is the sort of thing we get in school, you know: 
Sap, and then there are many definitions for it. 

Q Have you heard the term "Sap" used with reference 
~~ to refer to cither pupils in the special academic track or 
used by children in the special academic track? 

A X have not. 

Q Now where are the children taught who go into the 
special academic track in the Maury School, what room? 


A Room 28. 


rey Where is Room 28? 
A. 


On the second floor of the east building. 
Now, has room 28 always been used? 
No, sir. 

Q For special academic tracks? 

A Room 28 was built in the new eddt:ion of the building 
for special classes. It has a fully equipped kitchen and 
other special equipment that some other rooms don't have. 

Q Have you ever had the situation where, in your cwn 
experience, or do you know in the school. system where the 


special academic pupils are sometimes taught in storerooms, 
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custodians' offices, cafeterias -- do you know anything of 


that? 


HE not know of that. 1 havennever == 


. | 
MR. REDMON: Your Honor -~- 


THE COURT: Just a minute. 


MR. REDMON: The testimony with respect to her 
| 
scheol, Your Honor. | 


TRE COURT: We will have to limit the testimony 
to the witness' school. 
BY MR. KUNSTLER: 


Q With reference to your own school 


A Yes. 
& Let me put it this way, where were they taught before 


you had the special room? : 

A I didn't have a class before the moetinn room. 

Q What happened to your basic track people then when 
you didn't have a class? : | 

A You see, I received a new addition in 1961, so the 
new room and the new program came about: at the same time, 

Q What happened before 1961? 

A -- You remember in 1959, 1960,60961, z had just 
become principal of the school. I was operating two separate 


buildings, ten classes in Eastern High School and the old 
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MR. KUNSTLER: Pardon me just a minute. 

MR. REDMON: Your Fonor, if Mr. Kunstler is going to 
be much longer, perhaps the witness might like a five-minute 
recess. 

MR. KUNSTLER: No, I may be done now. 

THE COURT: All right. 

MR. KUNSTLER: No, Your fionor. Anything else would 
be repetitious. 

I have no further questions. 


THE COURT: All right. 


Mr. Redmon, do you have any redirect or are you sug- 


gesting @ recess before your redirect? 


MR. REDMON: I have one question, Your Honor. 
REDIRECT EXAMINATION 
BY MR. REDMON: 
a Mrs. Posey, yesterday Mr. Kunster asked you if you had 
een given the Richardson Award by Doctor Hansen last year. 
A Yes. 
Q What is the Richardson Award? 
A It is an award that is given to -- I did check on 
that last night -- may I look at my notes, please? 
I remembered counselor asking me and I did check on 


the plaque to get the exact wording for my own benefit. 


It is given for dedicated and distinguished 
service in the fields of the humanities. 
Qa Who gives it? 


A. It is presented by the D. c. Federation of Civic 


Associations, Inc. 


Q Why aid Doctor Hansen present the award? 


A = Well, Doctor Hansen had been the previous recipient 

of the award. 
| 

That could have been a factor, or the fact that 
maybe since we were school people -~ 

MR. KUNSTLER: Your Henor, I object to this maybe 
and it could have been. If she knows, she knows. If she 
doesn't know, she doesn't know. | 

THE WITNESS: I don't knowwhy Doctor Hansen was 
chosen to hand us the award. I can only assume. 

BY MR. REDMON: | 


Qa Who won that award before Doctor Hansen? 


A, Well, on the large trophy these hemes are engraved: 


Thurgood Marshall, Philip Randolph; Robert Kennedy, Carl 


Hansen, John and Teresa Posey. 


PIC VOU « 


MR. KUNSTLER: Nothing further. 


THE COURT: You are excused, 

THE WITNESS: Thank you, Your Honor. 

TEE COURT: We will take a five-minute recess. 
(Whereupon the Court took a short recess.) 


Whereupon 
—_—— 


—_— 


err NATHANIEL R. DIXON 


was called as a witness by the defendants and having been 
duly sworn was examined and testified as follows: 
DIRECT EXAMINATION 
BY MR. REDMON: 


For the record, will youstate your name, please? 


Q 
A Nathaniel Dixon. 
Q 


] 9 are you employed in the p, C.Public School Systen? 


A Yes, I am principal of the -- 


THE COURT: Will you speak a little louder so every- 
body can hear you. 

TRE WITNESS: Yes, 

TEE COURT: Will you repeat that, please? 
-—”*CRER EENESS: Xan principal of the Scott Montgomery 
and Morse Elementary Schoois. 

ee ae REDMON: 


a Mr. Dixon, you have some material there, May I have 
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it ,2.please? 


MR. REDMON: Your Honor, again to facilitate time 


perhaps the Clerk can mark these Gocements while the testimony 


is proceeding. 


These are going to be three sepazate documents. 


THE DEPUTY CLERK: Defendants! Exhibits 102 through 


116, marked for identification. 


(Documents marked as Defendants? Exhibits 
102 through 116 marked for identifica- 
tion.) 


BY MR. REDMON: 7 


Q Mr. Dixon, will you tell us where the Scott Montgomery 
School is located? . : 

BL Scott Montgomery School is located on P Street, 
Northwest, between New Jersey Avenue’ and Fifth Strects 

Q Where is the Morse Schcol located? 

B, The Morse School is two blocks north on R Street 


between New Jersey Avenue and Fifth. | 
Q How long have you been principal of these two schools? 
A Seven years. 


THE COURT: Just a minute, while we change reporters. 
| 
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Q Mr. Dickson, how long have you been in the school 
system? 

A This is the beginning of the twenty~sixth year, 
my twenty-sixth year. 

Q And did you begin as a teacher in the public 
school system? 

A Yes. 

Q And what school was that? 

A I began at the Grimke School on Vermont avenve near 
U Street. I then went to the Twining School, which is 


Third and N Streets, Northwest. Then to the Bundy School. 


Then to the Cook School as principal for a year. 


Q Where 48 the Bundy School? 

A The Bundy School is on 0 Street between New Jersey 
Avenue and Fifth. 

Q And thet is in the same neighborhood? 

A Right across the street. 

Q Now, where is the Cook School located? 

A On P Street, Northwest, between North Capitol 
and First. 

Q Were any of these schools in the Division 2 
system at the time you were toaching, Mr. Dickson? 

A Well, 10 to 13 is what the division was. 


Q The Negro school, is that what you are referring 
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A Yes, up until 1954, 1 started in 1940, I suppose 


until 1940, 

Q What are your functions as principal of the 
Scott Mont gomery énd Morse Schools, Mr. Dickson? 

A Well, generally administration and Serommioton 


and general responsibility for execution of an ecucational 


Progran. | 

Q Mr. Dickson, with respect to ths neighborhood 
that you serve, will you tell us whether it is & predominantly 
white or predominantly Negro neighborhood? 

A The neighborhood, me is predominantiy Negro. 

Q And has it been so since you first entered the 
School area? 

A Since 1940 it has been, yes. 

Q Now, with respect to the people who live in this 
particular area, can you give us an indication of some of the 
occupations that they hold? | 

A Well, if I take our school. role books as an 
indication, the occupations are generally dousetie, 
truckdrivers, Semiskilled end unskilled work. 

Q Have you been able to or do you have any idea 


what the income range is in general in the pertiouler 


neighborhood? : 
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A Well, we are a target school under the Elewentary 
and Secondary Education Act. 
—__— 

THE COURT: Now just for the record, as I under- 
stand it so far, this witness is the principal of two 
schools? 

MR. REDMON: That is correct. 

THR COURT: Now when your say you sre a target 
school, are you talking about both schools or one school? 

THE WITEESS: Both schools, 

THE COURT: I see. All right, sir. 


SEE NITNESSs™: 


=< 


“:  ‘Wnich means to be eligible for Elezentary and 


Secondary Education funds the family income is $3,000 and 


below. 
eee MR. REDMON: 

Q Now, as the principal of both the Scott Montgonery 

and the Morse Schools, Mr. Dickson, do you have any communica- 
ion with the parents in the particular neighborhood that 

you serve? 

A I have a great deal of communication with the 
parents in the neighborhood. 

Q How does this communication come about? 


A Well, it is a two-way communication. We as school 


people in order to get the help and support of parents to 
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implement the school program heve to go to parents to help 
with certain problems, such as discipline problems, the 


problem presented by children coming to school unfed, ill- 


clothed, and so on. 

At the same time, there is nother wey that communica- 
tion takes sino. and that is when parents cone into the 
School voluntarily to get help with SOxe of their problems. 

Right now our secretary is making arrangenents for 
Shoss for a junior primary child whose parents came to the 
School Thursday saying that by Monday the child could not 
come to school because she didn't have shoes, 

Parents come into the school to see if they are 
eligible and, if so, to make application for lunch for their 
children, the free lunch program in the school. 

Many times parents come into the school to get 
help for filling out applications from incone tax forms on 
through the welfare applications and other kinds of things 


that because of their educational level they are not able to 


cope with. 


We have tried to work programs in the school 


that would influence parents to come in for general 
educational upgrading, such as an evening progran, an 
evening library program. We have been able to get the school 


Open five days a week from three-thirty to seven-thirty so 
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that the children and parents can use the school library 
facilities. 

Q Does the proximity of the school to the homes of 
these children snd parents provide any advantage to this 
communication procedure that you have? 


A It makes a big difference. I think it provides an 


"1 advantage to vs end to the parents and children; Parents 


sare near enovgh to wake a visit to the school a part of their 
day-to-day sntercourse, such as when going to the market or 

Jon the way to work'or doing something else. I don't feel 
that my parents are economically in 4 position that they 
will take time off from work or interrupt their dey with 
other children in the home to come to school, to make a 
special point of coming to school. But we are sonewhere 
between home and the supermarket or home end the Velfere 
Department, and we are able to coumumicate @ great deal 

with perents as they go along doing other things. 

If we were not right in the neighborhood and hear 
these people, we would lcse this advantage. I think our 
nearness, too, makes us as school people a little closer in 
having a more intimate relationship with the parents. 

Q Do you require appointments before your parents 
can visit you? 


A No, we coulen't. 
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Q Why is that? : 

A Because to make an appointment, you iow, you have 
to set aside some time; and if people are doing &l1 they can 
to provide for just the eee of living, I think 
they would put off Setting aside this time to make an 


appointment for me, 

A parent callea yesterday at almost six o'clock, 
énd I was there in the office. She wantec to telk to me about 
Something her child had done in school and she saia, these 
are her words, “You know how those bosses are. Every minute 
you take off they take it out or your pay; and I Just can't 
afford to do that. So I just took a chance en calling you 
and wanted to talk to the teacher so the teacher can call me 
at work or I can call her at school." I don't think this 
Person could make an eppointment to See we. 

Q. Mr. Dickson, with respect to the chilaren coming 
to school in the morning, is there any verdation in the 
time sequence at which they will EES prior to the time 


School opens or begins? 


4 We have children coming to school in the morning 


anywhere from seven-thirty through nine-thirty or ten 
o'clock. The seven-thirty children are children whose 
\Parents ere working and who have been put out of the house 
\ 
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when the parents go to work. They come to school end wait 
around until school opens. © 

The nine-thirty to ten o'clock children are those 
whose parents more than likely have left them at home in 
the house to go to school when the time comes to go to 
school. And, well, knowing children, they just con't get 
there on time. 


So we heve & wide range of arrival times, and 


Rn rere 
much of it is based on some family situation. 


Q Is there any advantage to the teacher in teaching 
in & school which is in the neighborhood where the students 
live? 

A I think so, especially handling children who have 
& lot to get from teachers and the school, a lot of things 
thet in other situations they may get from home. If the 
teacher is @ kind of second mother and the school is to be 
@ kind of second hone, then the closer the child and the 
teacher and the parents and the home and the school are to 
each other the more we feel we can get done. 

Teachers at noontime can run around the corner 
to seg a parent, orn the morning on the way to school stop 
to see a parent. Or many times we will get in touch with 
& parent at ten o'clock in the morning, because we vant hin 


to see what 6 child has just done or what he is in the 
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process of doing, and this nearness helps a great deal. 

Q Mr. Dickson, do you operate the so-called three 
track curriculum at the Scott Montgomery end Morse Schools? 

A Yes. | 

Q Would you explain, sir, the aifterence between the 
so-called special academic, the regular curriculum, and 
the honors curriculum in your school? : 

A Well, although we operate a the three tracks 
now you will have to understand at this time we do not have 
any honor students, we do not have the honors track in our 


school, because at this time we so not have any children with 


the honors potential. Three or four years ago we did have a 


| 
group of them who were grouped along with ac children 


from another nearby school to establish an honors track. 

I do have @ special academic class in each one 
of the schools. In the Montgomery School, viuich is the 
larger school and has better facilities for lower grade 
children, this school goes from kindergarten through grade 
six. The Morse School starts with grade three and goes 
through grade six. It is an older building and doesn't 
have the special rooms that lower grade children need with 
toilets right there in the classroom and so on. 

In the Montgomery School I have the primary 


special academic class, which at this time has ten children 
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in it with a possible expansion level of eighteen. And these 
children's @gesS range from just below eight years through ten 
years. 

At the Morse School where the larger children are 


my Special ecademic cless is eighteen in number, and those 


children's ages run from ten years to, on through thirteen 


years, 

Q With respect to the determination as to where & 
child should be, thet is, honors, reguler, or Special 
academic, what are thse procedures or processes undertaken 
by the school administration and this ineiudes, of course, 
you and the school? 

A Well, the large bulk of children, as you know, are 
general. Ina case of icenere Student whose behavior 
sSeems-- 

THE COURT: Just a minute. I wonder if we could 
start in the kindergarten. Would that be easier? 

MR. REDMON: You mean with kindergarten, junior 
primary and whet that is and so forth? 

THE COURT: I don't want to interfere with your 
examination. For example, Z just heard for the first time 


that junior primary was considered a Special academic 


nee we 


Section. 


THE WITHISS: No, I did not sey that. 
914 - 
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MR. REDMON: That is what they call a primary 
Special academic and intermedtate 8pecisl academic. It is 
just a refinement of special academic. 


THE WITNESS:: It is a special academic class 


for younger children, and there is another one for the older 
children. The special academic class is an eee kind 
of organization within the class to get as much homogenity 
&s possible. One thing we can do if facilities are present 
is to have the younger children who heve this special 
academic problem in one class and the older ones in enother 
one. Then social grouping, you see, we can pein something 
by social grouping in the area of games, for instance, 
physical education, and many other things that older children 
as &@ group can do separted from younger children, especially 
Since if we used achievement as the only criterion, you 
would find children ranging from seven and a half to eight 
years old in the same class with thirteen year olders ; 
because by and large, all of them are reading and performing 
in arithmetic and other nema Subjects at a quite low 
level. : 

THE COURT: Mr. Redmon, you better take the 
witness. I am sorry, you go ahead with the examination, 

BY MR. REDMON: 


I think what Judge Wright hes in mind, and we can 
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proceed frou that point, Mr. Dickson -- let me ask you 
this. 

Do all chileron go from kindergarten to first 
grade or do some go to junior primary and, if so, how do 
you srrange this scheduling? What is your procedure, 

Mr. Dickson? 

A Well, all five year olders who are registered 
by their parents go to kindergarten. This is not mandatory. 
They don't have to go to kindergarten. They don't have to 
register at five ye2zrs old. But if they do, and most parents 
do register their children for kindergarten, they have a 
full year in kindergarten during which time the program is 
geared toward getting children ready to learn the tool 
Subjects in first grade and beyond. They learn such things 
as auditory and visual discrimination, developing a kind 
oF independence, even so far as being Eble to tie your 
shoelaces, go to the toilet, put your het and coat on, 


and so on, not get lost in the school building. An effort 


is made there to introtuce children not arrangements so 


much as you would do in reading but the very existence of 
Symbols that usan certain things, going anywhere from 
triangles and circles and so on-to letters that when put 


together in & certain way may enable you to write your 
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Children are introduced to the worl outside 
of home; streets and cars and buses and the farm and the 
zoo, animals, and various objects such as the umbrella and 
various tools, a hammer, and all these kinds of things which 
are &@ multitude of readiness factors whicn gnable children 
when they get into first grade to have basic understandings 
end concepts upon which they can base their reading and 
arithmetic. What is long? What is the aifference between 
long and short? Where is up? Where is down? What is 

| 


Wide and what is nsrrow? These kinds of things, & readiness 


program and an introduction to school, ability to get along 


with other children and work in e group and a gradually 


increased attention span where a group of children can pay 
ettention to one person, because at four and five years old, 
if you watch children playing, you will find that whereas 
you say they are playing together, they are not really 
playing together. Thoy are playing at the seme time, but 
apart. There is not much cooperation, Five éhildren will 
be each working with two blocks at @ tine, maybe with their 
backs turned to’ each other; and every once in & while one 
Will say, look what I did. And you say that these children 
are playing in a group. They are not playing together. 


So then children have to be trained to concentrate 
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and work together. 

Now, at the end of the kindergarten year we expect, 
then, thet a child would progress erough to be able to do 
some of these things and handle some of these concepts and 
have some of this background. 

ie they are not, we feel they ought to take some 


more time to do this, and thisis where the junior primery 


coues in. 

Now the junior primary, then, is a grade which 
begins to reinforce and fill in the gaps as far as possible 
missed in kindergarten, all directed tovard making ea child 
@ good risk to learn to read and learn numbers in the first 
grade. 

If he is a poor risk and does not succeed when we 
get into these more sovhisticated anc complex kinds of 

things in the first) grade, right away, you see, he has 
experienced raiiure; and I feel thet they then escalate 


this failure iusge to theuselves and really don't progress. 


ATP RE et Rr Nae. 


Junior primary is a flexible grade. We do not 
say that when a child is not ready at the beginning or at the 
end of one year and plans are mad> to plece him in junior 
primary the next year that he is beng placed in the junior 
prinary as a grede to stay for a full year. 


if after five or six weeks, a helf year, or sore 
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during the year 
other time/the junior primary teacher can See development 


and improvement, then we look toward a different placement 
With the group he would have been with in the first place 
in the first grade. : 

Most of the children who go into junior primary 
Spend the entire year in it, but tany of the children do not. 
They come out into the first grade efter a few weeks. Some 
of the children who spend an entire year igs primry 
progress enough towards the last part of the year for the 
Junior primary teacher to take them into first grade work, 
| thereby missing first grade when the end of the school 
year comes, and ey go into the second erede, which there 
@gain, puts them vith the original group they started 
with. : 
At the end of the 1964-65 school year We had six 
children who went from juator primary into the second 
grade, and they are doing well nov in third grade. At the 
end of this past year, the '65-'66 school year, We had 
Something like nine who vent and are now in the Second 
grade. : 


Q Now, with respect to a determination es to whether 


@ child needs the additional support in Junior primry grade, 


Mr. Dickson, how do you go about making this determination? 
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A There ere several feotors “that help us to make 
this Getermination. I guess the one that meets the eye 
is a@ readiness test. . However, it is not solely on the basis 


of @ readiness test that this determination is made. The 


teacher's judgment is the thing. ‘The teacher after having 


— 


worked with the child for a year together with a child's 
score on & readiness test helps us make this determinetion. 

Now, the readiness test is a simple kind of 
thing. It is nonverbal in nature in the sense that the 
child doesn't have to read any directions. Any verbal 
aspects thet the test has would come about SORES the 
teacher does have to explain what she wents the child to 
Go end so on. 

But this test is rated, the scale is something 
like superior, above normal, normal, below noruZ@l, poor 
risk, broad categories, you see; and children who fall in 
the below normal and poor risk category are usually those 
we try to give additional seasoning end readiness work in 
the junior primary together with teacher opinion, beceuse . 
many children who score below normal are upon recommendation 
of their teachers sent into first grade. 

4nd then there are some others who may score 
normal, but because Of certein basic unreedinesses that are 
not measured by the test itself, that the teacher knows 


about frem her day-to-day work with this child, we recommend 
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or the teacher recommends that this child should be tried 


for a while in the junior primary. 

Q Now with respect to the Goterminacton that a child 
in need of & special academic curriculum, Me. Dickson, how 
do you go about making this determination? . mean when I 
say you I mean the school administration agein. 

A The curriculum for the child would, especially 
in the case of a junior primary child, be based mainly 
upon what deficiencies ere pbinted up in the readiness test. 
Teachers do have the test booklets, that is, the test booklets 
are at the beginning of the school year put into the hands 
of the junior primary teacher and put in the hands of the 
first grade teacher in cases where the children scored 
well and went into the first grade; and pased upon @ 
visual record there and conferencing with the kindergarten 
teacher the junior primary teacher bases the child's 
program; and custom cuts it as closely as possible for the 
ingividual child, because we realize right from the very 
beginning that here is an interin grade thet & child may 
progress through and out of on an individual basis. 

So then we can find that, for instance, matching on 
& page of the test one é child is to natch certain objects 
that look alike or bn discriminating the aifference between 


& circle and a line or a triangle and a circle or where & 
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chiid has e deficiency in knowing what @ horn or & 


wheelbarrow and some other things are, you see. You can 
tell just what this child's readiness shortcoming is, 
together with the fact that this child hes not in roved to 
the point where he can pay attention over short periods 

of time. You see, these ere the things that you get by 
observation and transference and conferencing one teacher 
with enother. These are the kinds of things that you use 
to-determine what will be the emphasis for en individual 
child in junior primary. 

Q Now, Mr. Dickson, as you have indicated, you do 
have some children et your schools who are presently being 
curriculumed in the special academic curriculum. And wouid 
you tell us, sir, how you go about, when I say you again, 
tieaning the school administration, how do you go about 
determining that this child should be so curriculumed? 

A hgter the child is pleced in special academic, 
4s this what you want me to explain? 

Q No. I would like you to start from when do you 
first determine tht there is some need for such @ 
curriculum? 

A Well, with experience and training with the 
general student normally reacting in a classroomu, there 
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is some norm that is established. When children don't 


conform to the norm of the general bulk of the children 


; 
in the class, then it kind of points up to us that we need 


to take a look to try to find out what it is tht makes this 
child react to the school Situation and in rany cases out of 
the shool situation we fina that by and large the children 
who have some kind of deviation in school have other 
problems. The same ‘kind of thing happens on WES pleyground, 


in the neighborhood, and everywhere else. 


But, anyway, when something happens: or from | Beneral 
observation o8 the classroom a teacher realizes that this 
eninaiuceia. Las not Seem to fit into the pores pattern, 
it is brought to the attention in our case, because we have 
one, & counsellor, who then begins to zo over the child's 
previous school records to find what le can find there. 
Perhaps it may be that the child Just seems auia and lethargic 
because he has a health problem which would show up on the 
health record. If it doesn't, maybe it indicates that our 
doctor or nurse ought to look at the child. Does he have 
& record of truency which means that he has just missed a 
lot of school work? Or are there other factors thet can be 
found out on the curmlative record and the health record 
of the child? If the person is available and if it is a 
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person wno has been in owe school and has had some experience 
with another tsacher, 0.K., here is another resource. 

When ve find, then, that through some relatively 
simple gathering of information about this child which vould 
give us some understanding and allow us to make some adjust- 
went, like having a medical defect corrected, or getting 
him to come into school to take another look to seg what he 
can do, if he is at school regularly, and so on, we request 
the Departrent of Pupil Appraisal and Pupil Porscunen to 
test this child. Then the psychologist comes to the building 
to test the child and makes a recommendation. in many ceses 
the psychologist makes a recommendation that does not 
recommend any special plecement for this child in so fer as 
another track, but there may be certain adjustments that 
We can mske right within the general track. 

In other cases where the psychologist, after 
meeie given @ bettery or e number or variety of tests, may 
recommend to us that the child te put in a special academic 
class. 

From then on we know then that this child has been 
pulled out from the general children for some special 
help. One place we can axe Sega help is by shoer time 


and numbers, the fact that 18 to 1 gives a child ina 
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Special ecademic class much more attention than 31 to 1 in 


& regular classroom. 

As in the case of the Morse School, as I just said 
to you, this year at this point every child 1s able to enjoy 
ten percent of Mr. Wick's time. This is the teacher of the 
Special academic class that has only ten children in it. 
Whereas if eny one of those ten children wore in any of the 
other classes, the best he could enjoy would be 23 tol 
because that is the smallest regular class that I have 
there. 

So here we feel that there is some gean. 

Then the teacher's personality, the teacher's 
preperation, the adjustuonts and facilities I as & principal 
can administratively provide for them, their books, their 
materials, their use of time and other tings can be adjusted 
to @ person, a child who needs some additional help or some 
additional adjustments. 

Q So far as the curriculum content is concerned, 
Mr. Dickson, just how does it differ fron, say, the 
curriculum which the child in the generel track or the honors 
track might have? 

A It differs generally only in tho sense that we 


realize that if the child has a reduced academic potential 
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that we may be able to give him the same things only et a 


slower pace, or with some adjustments to get increased 
motivation, or with adjustments we try to carry through the 
same curriculun. 

Now the! books I brought in here are sone Classmte 
Editions of some of the regular basic texts that we use in our 
regular classrooms. 

A Classmate Edition is a book that has been 
published to take into consideration thet some children 
- thet are the same age as other children or in the same 
elassroom as other children or whom you want to do the same 
work as other children, can't work quite as fast or quite 
as much in dates? 

The regular edition is made up with the same 
cover, the same page notation, the same table of contents, 
and everything as the Ciassmate Edition. The Clessmate 
Bditton differs only in that the concepts are simpler, the’ 
vocabulary is easier, and the format is a more wice open 
form for children who are having difficulty in learning to 
read or do any other kind of academic work. There is nothing 
different. Page 25 in a regular edition if it has e picture 
of a ship on it will ave a picture of a ship on pege 25 
tn the Classmate Edition. | 


I think this is important that I provide uy 
1926 


6108 


special academic classes with mterials of this kind, because 
I do want them to gain the same concepts and do the sane 
things, not feel any different from other children, but to 
make &@n adjustment for their increased demand on time and 

& simplification of vocabulary and go on end we provide 


those for then. | 
In addition to that, many of our materials in the 
Special academic classes are supplementary naterials that 


have a high interest level for children who have failed and 


heed to be really interested in doing the same thing over 


maybe in a different way. 


Two of the books I have there, Me. Redmon ate 

80me of those books. One is Cowboy Sam, I think, and 
another one is another one that we use on the upper level 
of the special academic classes where boyss are not interested 
in readhg about baby things, that is, learning baby words 
reading about baby things. They don't if you can catch 
their interest mind learning baby words if the content is 
about something hearer to their age level and interest 
level. 

Q I am reminded, Mr. Dickson, when I was over your 
School last week that there were some Readers Digest in one 


of the special academic curriculums. Are these specially 
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designed bocks? 
4A Yes. They ere called Readers Digest Skill Texts. 
They have @ high interest level, but very low level ‘of 


vocabulary and the concept level is Simplified. The forrat 


is more adult, tco, you see, and this gains something, 


Q If necessary, Mr. Dickson, do we have one of those 
to put in the record? 

A Yes. 

Q Mr. Dickson, will you identify these books, 
please, and explain what they are for us? If you will, 
refer to them by the defendant's exhibit number for the 
record. 

A Yes. This is Defendant's Exhibit No. 105. It is 
the Clessrate Edition in a series of books published by 
Lyons and Carnahan Company. This is the Clessmate Edition 
to accompany a regular edition where adjustments are 
necessary for children whom you want to keep in the same 
curriculum but in a simpler way. 

The 106 exhibit is the child's workbook that goes 
along with the textbook that hes exercises that the child 
can do independently after having covered certain portions 
of the book. 

Q. Now, is there anything in the basic textbook 


there which indicates the number of words which it intenis 
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to teach during the course? 


A Well, there is a listing of words in the back of 


the book. Now this one is a simplified version of the 


Reader. 

THE COURT: Give us the number, please. 

THE WITNESS: This is Exhibit 105., It is a 
simplified version. It is called the classmate Edition. 

It is a simplified version of a Third Reader, Level 1. It 
contains the same stories and illustrations that are in the 
reguler edition of Stories from Everywhere, but presents 
fewer new words and fewer running words. The sentences 

and paragraphs have been reduced in length, tn keeping with 
tho needs of less mature readers. 

Since affixed words are particularly difficult 
for the less mature readiers, a minimum of such word: 
have been used. 

MR. KUNSTLER: Your Honor, I think the record 
should indicate,if the witness is reading from the book, 
the record ought to indicate that, that it is not his own 
testimony. . : 

MR. REDMON: The record will so indicate. 

~~ ""“?PHE WITNESS: I read this, because this is ong 
of the reasons I bougnt this book at book-buying tine 


when book salesmen come and we get brochures and other 
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Q What is contained inside the cover? 

A I am just checking this, Mr. Redmon. I am 
checking this because there is another part to this. Now 
‘this is reference material, and it has instructions for 
procedures for ordering library books, but this is mostly 


reference material: ictionaries, encyclopedias, and so 


This is a magazine list for elementary schools. 
What is that number? 
A 103 is & magezine list for elementary schools, and 
104 is the textbook list for elementary schools. 

' Now along with that, maybe I should heave brought it, 
is the generai list of library books, not reference books. 
But here, for instance, in this textbook list for elementary 
* schools, there are books provided here to use to make the 
edjustment for children who have any kind of special 
problems. 


From this list I am able to order the Classmate 


Editions for wy special children and the regular edition 


for wy other children. From this list I can get the 
supplementary material such as the Cowboy Sam and the 
Resders Digest Guiid Text and others. There is a wide 


choice of materials t@ cover the full gamut of achievement 
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in the schools. And I think this is what I woul like to 
Say about this: that there are materials avatiebie. “The 
magazine list and the library list are, of course, & part 


of what we use to stock libraries. 
| 


Now we have e library in our school and a full 
time librarian; and when I say our school, unless you want 
Me to specifically say Morse or Scott Mont gonery, I regerda 
them oe School, because they are both in the sans school 
zone. They are two blocks apart from each other right 
between the two same main streets; and because of the differene 
in facilities presented by one as against the other because 
of the age of the buildings, I operate the tyo as one. We 
have one parents teachers association, one Library to serve 
the two buildings, although in the Morse building we do have 
& Supplementary travelling library where there are books 
that move around from classroom to classroom on carts, 

But the library where we have reference material and a card 
index and other kinds of things that you not only need to 


use to enjoy a library but to learn study skills is at the 


Montgomery building. We use the same auditorium and so 


on. 
s We have alibrary the range of material which goes 


everywhere from material that can be read on : preprimer 


or primer level up through material that can be handled by 
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seventh and eighth grade children to cover a range of 
abilities and interests. 

P We do heave audiovisual equipment available in the 
library that children can use on their ow for self-teaching. 
They are free to go into the film room and get film strips 
or films from second grade up. Our simplified machines ars 
operated by the children, and they can just as easily as 
they take a book from the shelf in the library and sit down 
at a table to read, they can take a film or film strip fron 
the shelf and sit down in tho little sound center with 
earphones and take advantage of this, 

Now the special academic children are in the 
mainstream of school life everywhere outside of their 
classrocm., They take part in the regular languago arts 
Program. They take part in our scheduled library program 
and the library browsing program. They take part in the 
after school program. They take part in el] the assembly 


programs. They are on the playground at noontiue and mid- 


morning during the reguler physical education activities 


along with the cther children. They eat their lunches along 
with the other children. 
The only place they ere apart, and no more apart 


then than any other classroom is apart from another classroon, 
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is when they are in their classroom. 

Q Mr. Dixon, do you have the advantage of utilizing 
&s & part of formal education any field trips outside the 
School environment? 

A Since 1960-'61, we have had money for field trips 
that is coming to us by way of what was the Ford Foundation 
lenguage arts project, which is a part of the Ford 
Foundation great cities, great area mosaic that worked in 
the fifteen lergest cities in the United States. our 
funding by wey of the Ford Foundation was for & language arts 


program which started in seven schools, one of which 
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was the Scott Montgomery School. 


This project started with kindergarten grade one 


and moved on up year by year up to grade three. 

Now @long with a special teacher who concentrated 
on lenguage development among the children in those grades 
in the school came sowe other advantages, ong of which was 
apbroximately seven hundred dollars per year for field 
trips. So we have been able to take advantage of this, 

he basic premise being that our children need experiences, 
they need to learn how to talk and write and read; but 
certainly before doing any of these things, thoy have to 


\ have things to talk about and understand the things they 
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may read or have Scnething to write about, because these 
Subjects, language doesn's heve any subject matter of its 
own. It has got to be built on some experiences. 

Q Mr. Dixon, you have indicated earlier that you have 
no honors class at this particular time. Have you had 
children who were evaluated as being honors potential in 
the past? 

4 Yes. We had e group of nine, I believe,. who were 
evaluated and found to be honors potential at that time. 
These were children going into the fifth grade. So that nine 
along with several children from several other schocls 
nearby Were housed in the Scott Montgomery School as an 


honors cless, 


At the same tine we heve had some other children, 


most of whom were from other schools in the neighborhood. 
You See, all of them made up, I guess, about 22 children 
who Were @ sixth grede honors class which woved off the top 
at the end of that year to junior high school, and at the end 
of the second year the fifth graders who were then sixth gradez 
moved into junior high school, 

Nov, since thet time, we have had several childfen 
who have been tested. through the procedure of being 
candidates for the honors potential class, and this is what 
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they are in elementary school, they are honors potential, 
.We can't say that ee are extremely bright children and 

will be honors or accelerated children at that time. In the 
Junior high school and high school is when this fs kind 

of finalized and tied down that this may be a person who would 


go the whole way through his educational and other life as 


well. 


tee 


We have had several children who have been 
candidates for the honors potential classes. in consultation 
with their parents and not having an honors potential class 
et the school, the parents saw fit to keep then in the 
School charging us with whatever adjustment = could make 


rather then sending them out of the neighborhood. 
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The nearest fourth grade honors class at thet 
time was at 8th and T, at the Cleveland School. And one boy 
in particular I have in mind lived at 4th end Neal Street, 
which is approximately eight or ten blocks that he hed to 


come to school at that time. 

Q Mr. Dixon, does the fact that you have no honors 
class at the present time or that you heve a special 
academic class, does this indicate to you thet the three 
track curriculum is a discriminatory device with respect 
to either Negroes or low income families who have students 
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in your school? 
A XI don't, no. I do not think that it is 


discriminatory. 
Q Mr. Dixon, do you have any temporary teachers? 


Yes. 


A 
Q How many teachers do you have now? 
4 


I have 23 in the Montgomery School and nine at the 


Morse School. 
Q And, roughly, how many temporary teachers do 


you have? 

4 I have eleven, ons at the Morse end ten at the 
Mont gomery. 

Q Mr. Dixon, from your experience at the Scott 
Montgomery and Morse Elementary Schools with teachers that 
you have now and have had in the past, is there any 
difference in potential or ability between a temporary 
teacher and @ tenure teacher? 

A Ne. Myiexporience has been that my temporary . 

, Se eee 
teachers have hadi the same potential as my permanent 
teachers. During wy time as principal, I have fallen heir 

toa number of permanent teachers. I have had temporary 
teachers wno came to me as temporary teachers who have been 
made permanent teachers. I have right now some temporery 
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teachers who came te me @s temporary teachers who have been 
with me in two or three cases as many as five years who are 
still temporary teachers whom I vould not_exchange for a 
permanent teacher to have @ permanent teacher. 


—«_—_——a | 
Q Is there any range of experience at your partioular 


school in terms of years of teaching for temporaries? 


A For temporaries? 

Q Yes. | 

A One temporary teacher in pertioular who is 
beginning her third year at Montgouery School came to 
Montgomery School after fourteen years &s 2 permanent 
teacher in North Carolina, a highly skilled teacher, who 
has a North Garoline license, and who can nave permanent 
status there, and maybe lots of other places, too, that 
just maybe don't have the requirements that she come up to 4 
cercain level on the national teachers exam, 

Q Wheat do you look for, Mr. Dixon, in determining 
whether or not you have a teacher who you consider to be @ 
capable or able teacher? : 

A Well; if I just fisualize this lady, she came with 
en enthusiasm for school work. She likes to work in a school 
because she likes children. She doesn't regard herself as a 

| 


1937 


kind of boss, I guess, and & chance to order, you know, 
thirty or thirty-one or thirty-five, twenty-three, or 
however many she has per year, around. She has the ability 
te relate to children to the extent that I find them sitting. 
in her classroom at noontine around her desk talking to 
her. 

I find thet her classroom is attractive and 
Giorful but not decorated just to be 80. The attractiveness 
end color comes as a result of work that is going on. The 
bulletin boards are changed, and they are not ashamed to put 
something up on the board for display for others to see that 
is less than perfect if it serves & purpose end if it is a 
contribution that somebody in the class has made as contrasted 
to a teacher whose classroom et first sight may be the kind 


of classroow where everybody is doing perfect work, because 


everything you see in there is just perfect. 
i. KUNSTLER: Your Honor, I don't want to 


interrupt, but I wonder if this is relevant to our particular 
lewsuit. 

THE COURT: -I think he is about to finish this 
line. Were you finished, Mr. Dixon? Did you want to say 
soue more about this teacher? 


en see 


Tihs WITNESS: Well, I would like to, yes. 


; 

{ 

\ THE COURT: Go ahead. 
1938 
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: 

THE WITNESS: This is a verson who gets along with 
me @nd other teachers and is interested in improving herself 
and the school program. She doesn't mind staying after 
school just in general on a day to get ready for the next 


day, nor does she object to in-service meetings with me or 


other kinds of Supervisory personnel, 


rr REDMON: TI have notting further at this time, 


Your Honor. | 


THE COURT: It is 12:30. So we will recess now 


until quarter to two. 
(The Court recessed at 12:30 p. mn.) 
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finish out the week and probably close the presentation of the 
defendants' case, 

THE COURT: This week? 

MR. REDMON: I think so, Your Honor. 

THE COURT: All right, sir. Well, you explain to Mr. 
Cashman at the appropriate time what took place when he wasn't 
here, and I am sure we can resolve it without any further ado. 

MR. REDMON: JI can assure Hour Honor, and I am sure 
Your Honor knows that we are doing our best to keep the flow 
of witness on a -- 

THE COURT: TI have no question about that. 


CROSS EXAMINATION 


eee MR. KUNSTLER: 


Q  x.Mr.:Dixon, my name is William Kunstler, and I am 


\ 


the attorney for the plaintiffs in this lawsuit, and I would 
like to go over some of your testimony with you, and we could 
“start essentionally with the twe schools of which you are princi- 
pal. 
In your direct examination Mr. Redmon asked you how 
many teachers you had at both LONER. but he did not ask you 
the race of those teachers. I would like to know, are there 
any white teachers included in your schools? 
A All of my teachers are Negro teachers. 


Q And all of your students are Negro students, too; is 


1940 


that correct? 

A No, | 

Q You have white students? | 

A Yes, I have one white student in each school, 

Q I see. And do you Imow the pupii population of your 
schools? : 

A At this time Montgomery School is about 636, give or 
take four or five because we have discharges and entries every 
day. It more normally runs around 249, give or take four or 
five. 7 

Q And in each one of those schools you have one white 
child? 

A Yes, 


i 
; 


Q Now, I understand that one of these schools -~ I think 


it's Montgomery -- I think you indicated qualifies as a target 


school? 

A Both of them do. | 

Q Both of them do. And would you just explain for the 
record what a target school is? | 

A Well, under the Elementary and Secondary, Education 
Act certain schodls are pointed up as target schools for avail- 
ability of federal funds under Title I, funds !to be used for 
compensatory educational purposes, and both of these schools 


fall within that category. 
1941 
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Q Right. Now, are both schools also in the model school 


area? 

A Both are in the model school area, yes. 

a} And both schools also are, as I understand it, impact 
aid schools; is that correct? 

A That's true. 

Q Now, let's take a look at Montgomery for a moment, 
Montgomery, as I understand it, has some 40% of its teachers as 
temporary teachers; is that correct? 

A Z said 10. 

Ten out of how many? 

Twenty-three, 

Ten out of what? 

Twenty-three. 

Well, for give or take we would say approximately 40Z. 
Would you agree to that? 

-A I would agree to that. 

Q Now, as I understand it, according to the latest 
figures I have the school is operating at 129% of capacity. 
Would you indicate what the capacity is of the school? 

A Well now, if we take a thirty-cto ene -pupilzteacher; ... 
raties, with 22 regular classes and one special academic class, 
which runs 18, we'd have to figure that out. 


Q Well, do you know -- I am talking about the total 
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pupil capacity of the school. How many does it hold on a thirty 


to one basis? Do you know? 

A All right. No, not right now. Iican figure it out. 
At thirty to one -- OK, 660. , 

Q And how many are there now? 

A Approximately 636. 

Q So it is your testimony there that they will be 
operating under capacity; 4s that correct? 

A We do not have 660 pupils there at this time. 

Q I show you Exhibit L-11l, Plaintiffs’ exhibit in 
evidence, and ask you if it does not indicate that the capacity 
as of October 21, 1965, according to the District of Columbia, 
was 540 puptis? i 


A This is building capacity? 


Correct, 


I'm just showing you the District's figures 
| 


Q 4 

A All right, now what 1s this based one 
Q 

A 


Yes, 
Q (Continuing) -- as to building capacity. I have no 
idea what it 4s based on. 
A All right, now this figure is different from a figure 
that you and I established right here based on 30 children per 
class and 22 classes. This figure of building capacity from 


the public schools is a matter of schoolhouse accommodations 
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worked out by buildings and grounds where the building was 


built for 540 children. Now we do have some extra rooms that 


have been put into operation for classrooms, They are comfortable 


classrooms and children and teachers can work well there, but 
this additional capacity does not show up in the school house 
accommodation figures that this comes from. 

Q When were, those rooms put inte operation? 

A I have had one room in operation for three years, but 
Still is not a room that was put there in 1949 when Montgomery 
School was built to use as a2 classroom. 

What was it put there to use as? 


It was put there to use as a Special room for recrea- 
And what's the other new room that you have in opera- 


Well both of the rooms of this. 
They were recreation rocms turned into classrooms? 

& Yes. One was a multiple purpose room which wes used 
for the reguler school but as a mnultiple purpose room. ‘The 
other one was put there for use by the Recreation Department 
in evenings efter school at the time there was a Recreation 
Director and a recreation program at the Montgomery School. 
Now, these rooms are Still, according to schoolhouse accomnoda- 


tions, not regarded as classrooms. Therefore, this 540 does not 
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show that. . 
Q I wanted to ask you this: The school was built in 
1949, wasn't it, Montgomery School? 
A Yes. 


Q And do you have today a thirty to one pupil ratiox. in 
those classes, teacher-pupil F2t1o2, 

A we do have about a thirty to one, or less. I have 
some first grades, one first grade that runs to 34. The others 
are 32, 30, 31. I have four thira grades that ére running 23, 
24, 27, 23, something like that. | 

Q What about your fourth, fifth and sixth, how do they 
run? | 

A The fourth grades are running about 33 apiece, fifth 


J srades,-30, sixth grade, 30-31. | 


Do you have the same ratio at Morse? 


When was Morse built? 


Q 
4 Generally, yes. 
Q 
A 


‘Morse was built -- this is my membership for the 
Montgomery School, and if you want more exact figures on the 
Montgomery School I can give those to you from here. This is 
the membership as of October 12th, Morse. School, to answer 
your question, was built- somewhere at the turn of the century. 
<t's an eight-room building basically that has @ ninth room 
which was put on, that is, it's a large room that was improved — 
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to be @ classroom about five years ago. So this is the ninth 
classroom. 
Q How do you alternate your time, by the way, between 


Morse and Montgomery? First of all, how far apart are they? 


A Two blocks apart, the two schools are, one on P Street 


and the other on R. They are both between New Jersey Avenue 


and 5th. 

Q How do you apportion your time between the schools? 

A Most of: my time is spent at the Montgomery School. 
Well, let's say that I give Montgomery and Morse a three-fifths, 
two-fifths kind of division of time. Our main office is at the 
Montgomery School because of the facility there. Our library 
and other things are there, and whereas on some days I report 
directly to the Morse School to be there for the entire day 
being in touch with Montgomery School, most days I report to the 
Montgomery School and am on call at all times to the Morse 
School. Parents come to the school, either to Montgomery or 
Morse to see me at the office and whichever office they come to 
in @ matter of ten minutes I am wherever they are because the 
schools happen to be just that close together. 

RQoD Now, Montgomery has the library; isn't that correct? 

A Yes. y 

Q Now, did you recently receive a large number of 


library books at Montgomery? 
1946 


Yes. 

Q How many? 

A I don't know the exact number of itprary books. I can 
tell you that funding-wise, or fund-wise, we received $1775 
from the Twentieth Century Club for books, that I got an 
additional, I believe, $800 from the D. C. Public Schools over 
and above our regular allotment for library books. I had an 
amount of money last March by way of model schools through 
Title I, ESEA funds, for library books, and here, as of this 
September I had an allotment of $800 for brary books throuzh 
model schools. 

Q Now, tell me this, Mr. pDixon, | prior to receiving 
these grants and allotments, do you remember hou many books 
there were in the Montgomery School library, approximately? 

MR. REDMON: If Your Honor please, may i object to 
the question. Aren't we really discussing a schoo system as 


it exists today or the last year or so? Why do we go back 


three or four or five years? 


THE COURT: Well, just for purposes of history. I 


assume part of this case has an intent factor in it and I assume 
| 


that this may bear on the intent. 
Is there a question now? 


MR. KUNSTLER: Yes, there is a question, Your Honor, 
| 
pending. 
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tHE COURT: Mr. Dickson, do you remember the question? 
THE WITNESS: Yes. 


THE COURT: Will you answer it, sir. 


THE WITNESS: Did you sstablish the time? 


BY MR. KUNSTLER: 

Q I'd say prior to getting the Twentieth Century grant 
and the Title I and the model school, two grants, I believe, 
under the Model School Program? 

& Prior to this happening let's say we had 400 usable 
library books, all of which -- and these were books that we had 
; purchased over a period of two years, the two years during which 
time the public schools of the District of Columbia gave elemen- 
tary schools an allotment of fifty cents per child based on 
October enrollment for library books, Now, previous to that 
time we didn't stand to have any library bocks because no 
. @llotment was made for library books, and the books that we did 
put in the library were books that first we were able to pur- 
chase from our regular book requisitions that are usable in a 
library situation such as the reference books and the larger 
dictionaries and some of these kinds of books, along with sample 
text books given to,us by the text book companies, along with 
Bome books that we were able to.get from some of the suburban 
schools, one school in particulary the name cof which I don't 
remember at this time, that had a PTA book drive and presented 
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| 
the books to the Montgomery School. We didn't stand to have 
any of those, however. I mean this was alla boot-strap opera- 


tion. 


@ This was a scrounging operation? 


A Right. 
Q Do you remember the time, what year it was that you 
acquired those first 400 books? | 
ssibly during the school year 162-163. 
Q I see. Now, I think L've asked see this, but just 
to make sure, Morse does not have a library and those students 
are added to the total of the students at Montg gomery that use 


the Montgomery library? 


A Yes, 


Is the Morse School operating at éapacity, do you 
| 


know? 
A The M rse School should be near capacity, or if we 
take schoolhouse accommodations, above capacity. 

Q Now, that would be true, just to finish up Montgomery, 
of Montgomery as well, isn't 1¢2 If you take schoolhouse 
capacity they are above capacity? 7 

A Right. . , 

Q Would you say, to finish up the Abrery Situation, 
that the majority of -the books that are presently in your 


library today came to the School within the last nine-month 
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& No, I don't see any. 

Q Has there) been any discussion by you, Mr. Dixon, and 
members of the school hierarchy, the person in charge of 
curriculum, or the person in charge of libraries or books, in 
which you have discussed these particular text books with their 
absence of any Negro figures? 

A Yes, we have discussed those text books and many other 
basic series of text books that were on the market before the 


text books, these text books you said are geared toward the 


ghetto child. Yes, we have discussed these things. We have 


‘some of the Detroit books that came out of there which attempt iy 


to do this and they didn't really, in our minds, make that 

much difference, They need a great deal of improvement because, 
you see, any book company can take those white faces and scatter 
some brown faces in there, you see, and this is what some of 
the book companies have done. Now, if we regard certain things 
in American life as standard, or a kind of point that we would 
want to take our ghetto children, as you cali them, and move 
them up to, if we don't want to continue to shake them around 

in the same bottle and show them only ghetto surroundings, 

then, you see, this book doesn't have the deficiency that maybe 
I think you are trying to point out with these books, the fact 
they don't have Negroes in them. 


Q Are you saying that you think it is better pedagogicaliy 
1950 


for the ghetto children, particularly the Negro children that 
we are discussing now in the socio-economic group which you 
have described, to See in their text books only white middle 
class communities? 

A I'm not saying that, no, 


Q What are you saying? 


A I don't even mean to imply that. I mean to take brown 


faces and eat in the average middle class oriented text books 


just so that Negro children can see Negro faces isn't peer 
\ 


-- get that much gain or make for that much gain in teaching 
children, : 

Q Well, I -- go ahead, :Did you want to say something? 

A If the availability presents itsel? to me and my 
teachers of having books that treat ghetto lite in the way that 
they can present the familiarity that children can begin with 
of treating their Surroundings and then begin to move them on 
ahead into a larger world, like the Suburban world, and like 
some of the other things you are pointing out in these books, 
OK, we'12 use them, but if the book is not a weld constructed / 
text book, and if. 4¢ doesn't have vocabulary and certain other | 
well Planned things that I feel a text book ought to have, the 
fact that they have some brown faces and some ghetto houses 
doesn't make that much difference to me as an educator. 


| 
Q You don't think it is important that, there be any 
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circumstances which are -- 

A I'm not saying ~- 

Q Let me finish my question. 

A All right. 

Q If there are any circumstances of the child's immediate 
life to which he can relate that should be portrayed in the 
books he reads? 

A Yes, there are. Yes, there are. I do think there 
ought to be many circumstances in the child's present that 


should be and could be portrayed in textbooks. Now, if you 


are talking about the availability of textbooks right now to 


that do this, I don't know where they are. 

Q Well, I won't bother to go into them at this moment 
with you, but as long as we are both agreed that you have heard 
and have seen some textbooks -- 

That I have bought -- I have them in the building now. 
And are you using them regularly in the classes? 
No. 
Bat in terms of relation, I have you Exhibit 116, for 
identification, which I believe is keyed to 115, if I'm not 
mistaken, of the ration, and you have this little soliloguy: 

"Jack saw Tom near an airplane. ‘He said, "This is 

the Fourth of July. I have some money. I will ride in 


the airplane, 72%:15 my fourth ride." Tom said, 'I have 
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monéy. I can ride, too.!" : 
Would you think that question is in any way related : 
to the lives of the children in your community? 7 
A It may not be, just the way this thing is constructed 
here, but it's a story in a book and it is designed at this 
particular time to improve reading skills, so there is vocabulary 
design there, there is sentence structure, There are many other 
things inherent in that little soliloquy, so ae call it, in 
the book which are put together to teach chilaren to read or 
improve their reading skills. Now, my children are familiar 


with airplanes. They might not be in a situation where they 


| 
happen to be -- they can put themselves in that place standing 


a airplane and say, "I have some money in my pocket, I'm 
going to take a ride, and this is my fourth ride." I can't 
Say, you see, that this would be within the experience of any 
of my children, but XI don't see either where for certain pur- 
poses that is in any way damaging to a child with whom we would 
use it, 

Q Would you Sey) this, Mr. Dixon, as = educator in talk- 
ing about reading, would you agree that it might be easier to 


teach a child to read, from your ow experience, if he has a 


reference points those things which are familiar to him, things 


he does every day, sees every day? 


A Yes. I feel that there is a certain nearness, a 
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familiarity with certain things that may stimulate children to 


learn to mong & little bit faster or better because of their 
familiarity. At the same time there is familiarity and then 
there is the question that their opinion will be completely foreign 
and beyond the comprehension, beyond the concept comprehension 
range of children. Now if this is true, the material is practi- 
cally useless, because then if we are talking about teaching of 
reading, the child may learn to call the words and recognize 
the words but there's no understanding, but it does not have to 
be that the material being read is right within the experiential 
background of the child for it to be entirely useful in teaching 
reading. 

Q * Well, I'm not even asking whether it's entirely use- 
ful. J am just asking you whether you thought as an educator 

et might be better pedagogically to teach these children --~ now 

we are talking about special academic children -- reading from 
experiences more closely related to their own. That was my 
question, not whether the other would be totally useless, 
whether it would be better pedagogically to -- 

A It may be better pedagogically, yes. 

Q You mentioned something about the film strips that 
were Sern in your school. Can you give us some subjects of 
those film strips? What do they pertain to? 


A Well, the film strips and films are educational films 
1954 


6160 
with a knight then my children have, so there again the teacher 
has to give them in some way some kind of background for this 


concept they are trying to learn. 


Q And also an experience with the ghetto which your 


children have had but the more advantaged child might not have, 

A All right, this may be true, but is it necessary that 

they have the experience with the ghetto? 
oS ee I am not an educator and I don't know. 

Do you think it is important that children who are 
advantaged children, from a pedagogical point of view, Go have 
Some knowledge and experience of what the ghetto 4s and what 
other races are? . 

A Now, you are asking me two different things. 

Q Start with the ghetto? : 

A All right. Have a general picture of @ ghetto, the 
popular version of a ghetto, I think. it may be worthwhile that 
some more advantaged children who don't live in a ghetto have 
an idea of a ghetto to really know what a ghetto is like in 
all its sordid seemliness. I don't think it is necessary from 
& pedagogical standpoint that more advantaged children know, 
really know about a ghetto. By the same token I think that it 
is more important that ghetto children know ae about what it's 


like to live somewhere out of a ghetto, because I just don't 


believe that if somewhere along the line you and the other 
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people in this courtroom and I tee1 that maybe life outside of 
@ ghetto is normal, or not normal, is standard, desirable Ameri- 
ean living, that I don't think I ought to bring somebody who 
already has the advantage of this down to see what abnormal, 
substandard living is. I feel I ought to be able to move my 
children up that they can look forward to moving up, and here 


again whereas I do want to start children where they are, 


j starting children where they are does not mean that you must 


j rub their noses in where they live, that based on experiences 
; and concepts that they can learn the tools of learning, and so 
on, we start them where they are, but to have them continually 
Going around in ghetto life in books and pictures and every- 
where and leaving out the idea that they want to move on upward 
into standard middle class life is Something, you see, that -- 
well, this is just the way I feel about this. And these books 
here again, whereas we could have better materials that bring 
some things closer to our children, certainly we all need some 
kind of a dream and know what it is like to be standard or-i 
normal, 

SE a5 suggesting for a moment, Mr. Dixon, that we 
rub anyone's nose in these -- 


Zaeaae 


Q \ {Continuing) ~- in deprivation. I was merely asking 


In deprivation. 


you whether it was pedagogically, when we were foing back to 
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the reading Situation, whether it was better to have some close 
at hand references, and I thought you agreed that it would be 
bettey if the texts were available, to have such references, 

But while you are on this particular subject that we 
have spoken about, do you believe as an educator with 26 years, 
I believe, experience with these children, both in the Division 
II schools and now in your present capacity, that there is a 
frustration index with reference to children who are in the 
ghetto and see only in their textbooks the more abundant middle 


class life of the white man? 


A I feel that there is a frustration index -in living 


in a ghetto and being subjected to the problems of a ghetto. 
Seeing only white children in a book doesn't increase this 
frustration, to my mind, at all. The living conditions, economic 
status of his family, and many other things are the things that 
would create the frustrations in the first place and maintain 
them or perpetuate them in the second place. If these ghetto 
chitiarentcone to school and find a good school program with 
materials and equipment to be used in learning, if their teachers 
are friendly and.willing to help them, if they are subject to \ 
all of the advantages of a school system in a city, to my mind 
this does more to relieve the frustrations that ghetto living 


may have on children or may create in children than the mere 


using textbooks where they see Negro children or more advantaged 
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children or being in school with some children of another race. 
Q You Imow, do you not, that there is a school of 
thought among school people that it is important that textbooks 
be -keyed to the experiences of the pupils who are exposed ato. 

them? You know that, do you not? 

A You see, you are saying textbooks that are keyed. I 
don't disagree with you there at all, 

Q Well, I'm just asking whether you know there is a 
school of thought? 

A Yes, I'm aware of that. 

Q Mr. Dixon, with reference to the school you talked 
about, the friendly school, the school providing -- and k would 
agree with you to some extent -- the school providing a kind 
of a better world for the child to see than what he sees in the 
ghetto itself, do you feel yourself that just as we have been 
talking about seeing only white children in these books, do 
you think that it is sound pedagogically that he sees only 
black children with the very minor exception in your school, or 
do you think it is better pedagogically that he see a mixture 


or racial types in a school setting? 


4 Pedagogically if somehow a real worthwhile balance of 


races, of culture, as far as pupil personnel, teacher personnel, 
not only different races but cultural balance, that there be a 


good admixture of any number of various things, I believe that 
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pedagogically this may be a more ideal situation than an alil- 
white school or an all-black school, | 

Q That would be for faculties as well @s pupil personnel? 
A That would be for faculties as well @s pupil personnel 
; . | 


: a | 
a Q And do you think It is important, Mr. Dixon, for school 


systems wherever possible to try to achieve this balance, both 


on the faculty level and on the pupil personnel level? 


A Now, wherever possible, I don't know what you mean 


by that, because -- 

Q I mean where it can be done. 

A So this then doesn't include how it is done. You see, 
what I'm saying is this. A school system can say, OK, we have 
50 white children and 50 schools which are mostly Negro, so put 
one white child in a school, and we have a certain number of 
teachers -- OK, seatter them around. This is possible. The 
Superintendent can do this. He can make teacher assignments. 
All right. I'm bringing this up to say that I don't want to 
admit to you that I agree with you along this wherever possible 
line, because there are possibilities of doing a lot of things 
to create a situation that looks like something that creates a 

\ lot of other problems too. 
a MR. REDMON: If Your Honor please, perhaps Mr, 
Kunstler could enlighten the witness by suggesting what he means 


where possible this could be effected. 
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days when we reve acest programs or other special events, 
they take part as well as the others. So the classrooms are 
separated by walls in all cases, and a classroom's association 
with another classroom meeting behind some other wall, you see 
Well, this kind of association would be the same. 

Q I understand, So what you really meant by the 
term "mainstream" was where there are any common situations, 
iike a lunch room or an assembly, that the children are all in 
the same place? 

A This is true. 

{ Q Now, with reference to the field trips which you 
discussed, you indicated you had about $700.00 for field trips 
during an academic year; is that correct? 

A Yes, 

Q Can you give me some idea of where the field trips 
are taken and of what nature they are? 

A The field trips are taken under the supervision 
of, generally, the language arts teacher, the classroom teachers 


involved with the classes that &0 on the trips, and some parents 


whom we can get in for additional supervision. 


As far as places we go, we go to the airport, 
downtown in the shopping Gistrict, the nature center, the 
public buildings tour, which at one time we can hit the Capitol, 


the Monument and the White House, MacDonald's Farm and the 
1960 


University of Maryland Farm -- 

Q The Zoo? 

A The Zoo, yes. The Wheaton Regional Park, Storybook 
Land, the Wax Museum, the National Gallery of Art, among 
other places, ) ! 

Q ‘I know you can't exhaust everything. Now, does 
every child in Montgomery make at least one fierd trip a year? 

A Up until last year, every child at Montgomery or 
Morse did not make at least one fiela trip a year, During the 
past year, however, every child in both Hont gonery and Morse 
made a number of field trips during the year, because I had 
én additional $5,000.00 that I asked for for this particular 
purpose, We got the funding ang everybody in the school made 
several field trips, some as far as Williamsburg, the Luray 
Caverns, etc. 

Q@ Where did that $5,000.00 come from? 

A This, again, is E.S.E.A. money that I was able to 
secure by way of the Model Schools, es 

Q It came through the Model School Program, isn't 


that correct? 


A This is true. 


Q@ And that is not available to all of the elementary 


schools, is i-? 


A No. 


the cone class that was particularly interested in this field 
trip made the basic arrangements for the trip, we could get a 
Sth grade class or a 5th srade class or some other class, you 
see, to go along with them and take advantage of it, Cenerally 
Speaking though, it wes grades 1 to 3, 

Q Now, you mentioned the term "primary basic” or 
"primary special academic"? 

A Yes. 

Q Would you define for me exactly what you meant by 
primary special academic? 

A Well, a primary Special academic class is @ special 
academic class thet is cGesigned for the children, the special 
academic children, who are in grade 1 throush grade 3 and of 
grades 1 through 3 level, 

Q Now, there is no special academic authorized, is 
there, for the kindergarden classes; is that correct? 

A This is true. 

Ne However, sone kindergarden children, as I understand 


it, do not go into first grade at what would be the normal age 


time but go into what we call @ junior primary; is that correct? 


A That is correct, 
Q And the junior primary is not by definition, is it, 
& special academic track? 


A No. 
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Q Now, in your school you have a junior primary, I 


presume? 

A True, 

Q Do you know, ordinarily, approximately how many 
children are in your junior primary? Say last year? 

A -Last year we had two junior primaries, These 
two penton primaries came out of four kindergaréens, 

Q Now, what happened to those -— : 

A May I say this. I am sorry. The Junior primary 
children came from Kindergarden, those who were in Kindergarden, 
who, as I explained this morning, seemed to lve ready to be a 
g00d risk for first grade. At the same tine, & number of 
people don't ERSCES to send their children to kindergarden, 
So at six years old they present them for instruction for the 
first time, Now, in the fall when these children are 
registered in school and are tested, it may be the judgment 
of the principal to Place these children in Kindergarden -- I 
mean in junior primary -~ to get some of the \Peadiness work 
that Sey would have gotten in kindergarden had they come, 

Q While we are on the subject of kindergardens, can 
you accommodate all the requests you have for kindergarden? 


A ~ Last year I was able to; yes. I could not at 


first, 


How is it this year? 
1963 


But they are not placed in special academic class either because 
this is not where they belong. 
Q As soon as space is available will they go -- 
And transportation is arranged they will go. 
SF 
Q Mr, Dixon, as a result of direct and cross examina- 


jon to this point, I want to ask you, sir, whether you are 


an advocate or believe in the, so-called, neighbdorhooc school 


' eoncept? 
A I believe in the neighborhood school concept. I 


think that some of the relationships that we at the school are 


able to establish with the parents for the good of their children : 


would be impossibie in a school which was not in the neighbor- 
hood and in close proximity to the parents. 

I feel that the parents of my children feel better 
if they are near home and can do much more fore then, as limited,’ 
in some cases, 2s that is, in a neighborhecd school. 

The fact that even with potential brightness some 
of our parents have refused to send their children a long way 
away from home to school is an indication to me that they feel 
that whatever the nee OF their working with an honors 
potential class is, it is offset by certain other adventages 
or certain other pressures that cause them to make this 
decision. 

Many of our children, some seventy-five at this time, 
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I believe ~- it may have changed in the last week ~-— have free 
lunch at school, Other children go hone for lunch, In many 
cases the parents are working, even those who 60 home, but there 
is somebody in the home who can serve some kind of lunch, 

It takes a lot more money to give a child money for 
lunch or to buy lunch for a large family than it does to have 
lunch at heme if the child can get home for lunch. When there 
are five or six children in the family, a dollar can feed those 
five or six children at luch, whereas a dollar could not feed 
them at lunch, five or six children, at somewhere other than in 
the home, So this is a point, | 

The fact that many of our parents kind of need 
somebody on a continuing basis, somebody ener they feel is 

| 
sympathetic and empathetic with their situation and at the same 
time having a higher degree of education whe can help them 
with some of their problems, Our counselor, for instance, has 
a lot of traffic in just helping people know where to go to 
solve some of their problems, 

The fact that when parents leave hone in the morning 
and children get sick in school, we can get then back to home 
to a grandmother or somebody quickly just by walking around 
the corner with the child by the hand. 

The fact that they are not alweys able to interpret 


referral blanks given out by the school nurse or doctor, and 
1965 | 
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they send their children back to school the next day, when the 
nurse has indicated that the child should be excluded pending 


some kind of examination, and we have to follow that up with 


one of our counselor eids, or by the counselor, or the Assistant 
Principal, or myself, to get into the home in a few minutes 
to let the parent have some kind of explanation and interpre~ 
tation of what we mean ana what is happening. I think this makes 
a difference. 

The fact tnat the school is near enough that a baby 
sitter can be arranged by way of the lady next door to stay with 
the children for half-an-hour to come to school to have a 


conference with the teacher, principal or somebody else, rather 


than taking a half-day with money enough to transport oneself 
across town to have the same kind of a conference is an advantage, 

“ Mr. Dixon, the term "compensatory ecucation", does 
that have any meaning to you? 


A It has a lot of meanings to me. And it is just, 


simply, that I realize end try to show it in all the things 


I have gone after for ny School, that somewhere along the line, 


in many ways, we have got to help the child and the family; if 
possible, compensate for certain shortcomings and deficits they 
have by way of developing programs which fit where we see children, 


where we find children, programs geared to the way they live, 


the things they understand; programs which employ another way to 
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GO, rather than always the traditional approach to teaching, 
where if a child presents hinself for instruction, we use 
books and Papers and pencils and other traditional school 
materials and Supplies; essuming that the enti has come 
well-enough fed, well-enough rested, well~enough emotionally 
calm to take advantage of what we do in school. So to use a 
wide range of audio-visual material to continually pee toward 
funds for getting trips out into the world so that we can 
compensate, in some way, for the child's lack of experience 


when he was completely in the hands of his parents, and maybe 


these experiences could be Siven, 


The provision for emphasizing the necessity for 


| 
cleanliness and respect for property and respect for the other 
| 


person, 

The constant drive toward building a library, of 
course, we do have branch libraries all over town, But before 
we got money for libraries within our school systen, we needed 
to compensate for the child the lack of funds to get down to 
the library or some other reasons why he may not be able to 
avail himself of the central. branch of the thes which 4s 
nearest to us, 

All these things compensate, in sone kind of Way, 


with the compensation that is in the hands of professionals, 


who have studied children ang who have studied education and 
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22 
sociology and some other things. You know, these things are 


designed to compensate for some of the shortcomings we find 
among our children and families. 

Q tr. Dixon, you were asked on cross examination about 
the circumstances of having some sort of or some degree of 


cultural balance in a school. Mr. Dixon, as an educator and 


one who has taught, so-called, ghetto children for over twenty 
years, would you prefer to see a neighborhood school concept, 
as you see it in your particular school, or in relation to, 
for example, moving the children out of the neighborhood to 
provide some sort of a racial or cultural balance in the school? 
A Well, I believe in a neighborhood school. I also 
beljeve that we must try to establish some kind of balance, 
racial and cultural, and a balance, you see, where we can take 
advantage of as many things that are good as possible. I think 
that to bring as much of this into my neighborhood to my school 
is what I would want to do in compensatory DEoeceree maybe in 


bringing in people who have something te offer culturally ane 


* 
’ 


socially and otherwise, 


Now, if, however, this has got to be done in some 


kind of abnormal way that the whole thing is a put-up Job, there 
is no gain, as fer as I am concerned. 
We were talking about those books a little while ago 


and what haopens in those pictures that show middle-class 
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suburban life. And it just occurs to me now (af, certainly, 

my children are going to be Sraneporten Into that kind of 

@ situation to go to school to get some kina of balance -~ 
whatever we are talking about when we say that —- that coming 
back with frustrations, the frustrations, cer tainly, would be 
greater living part of the time in one kind of situation and 
having to return to another kind of situation, certainly, to me, 
would be much more frustrating than living and bringing all 
good things possible into the school community to work with 


these children hoping that some upward mobility will occur and 


they will find themselves in, maybe, some of these situations 
at some time. | 
MR. REDMON: I have nothing further, Your Honor, 
. RECROSS EXAMINATION 
BY HR. KUNSTLER: 
Q Mr. Dixon, do you know the I.Q. cutoff point as far 


eas children in the basic, special academic curriculum are 


concerned? 


A I don't know that there is a real cutoff point. 


MR. KUNSTLER: May I have this marked P-2 for 
identification? 

THE DEPUTY CLERK: Plaintiffs! Exhibit P-2 marked 
for identification. (Plaintiffs! Exhibit No, P-2 


was marked for identification.) 


ee 


THE COURT: Without referring to the document, 
does the suggestion that an I.Q. of 70 4s the eutort mean 
anything to you, without Suggesting that this is the only 
consideration? 

THE WITNESS: No, sir. 

THE COURT: What is the cutoff? You are the 
principal of a school and you are knowledgeable in this. To 
your best recollection now, what is the I.Q. for the special 
academic? 

THE WITNESS: Your Honor, may I Say this, that in 
one of ny special academic classes, the current class at the 
school now, the 1,0, ratings at this time are 55 through 80. 

Now, I leave this in the hands of the psychclogist, 
And the psychologist, together with the giving of the necessary 
tests, etc., writes a recommendation based on & number of 
findings, 

Now, the application for testing, the Form 205, 
has a great deal of information on it about the child, his 
teacher's experience with him, family background, attitude of 
parents, &8 well es all information possible from his health 
record, his record in schools ne has previously attended, 
along with his attendance, etc. So the psychologist doesn't 


go into this cold. He confers with the teacher, he tests the 


child and he then writes up & recommendation. So when children 
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are recommended to the special academic erase by the 
psychologist the I.Q. may be just about anything. Not real 
high, and I wouldn't expect 100 or anything like that, nor 90, 
but certainly a cutoof where we would say, when you take 

these examinations or you take this paseo of tests, ete., sive 
you are 75 or below, you go into special academic, if you are 
above we do something else with you. Now, nost of them seem 
to be around 70 to 75, 79, in that 70 range, although I have 
Several right now who are at 80. 

THE COURT: By most of them ee what? 

THE WITNESS: Most of the children who are 
recommended. If we want to teke just this one part of the 
evaluation picture, the I.Q., if you want to take just that 
one part of it, most of them run in the 70"s. Some run in the 


80's and some run down well below, 


ord THE COURT: Mr. Kunstler, I suggest that you have 


that document verified, 
| 
MR. KUNSTLER: That 4s what we sxe going to do, 
Your Honor. I would just ask him one more question on it, 
BY HR. KUNSTLER: 
Q Do you know what the cutoff or hat the I.Q. is, 
as far as the S.M.R's. are concerned? 
A No. 


Do you have any children in the special academic in 
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your school now or in the past who are 55 and under in I.Q.? 

A T have a child right now who is something like 
between 50 and 55. I cannot be exact whether it is 50 or 55, 
but it is within that range. 

Q And that child is in the special academie track? 

A Yes, at the Morse School. 

Q Are there any chiteren in the special academic class 
now or who have been during your tenure at Morse or Moritgomery, 
who are what you would call emotionally aisturbed children? 

A I have had, possibly, two cases, if I am not 
mistaken, where children were tested ane placed in special 
academic class and re-evaluated upon recommendation of the 
special academic teacher and placed in another placement for 
enotionally eisturbed childrens yes. 

-Q And how long were they in the special academic 


class? 


LF A matter of possibly two months. 


MR, KUNSTLER: All right, Your Honor, I will defer 
anything further subject to recalling this witness, if necessary. 
XI will attempt to verify this document as an official document 
and then indicate that I will offer it as P-2 when we resume 
our case. 

THE COURT: All right. 

Mr. Redmon, Go you have any further questions? 
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MR. REDMON: I have nothing further, Your Honor, 

THE COURT: I have some trouble, Mr. Dixon, Maybe 
you can help me. You explained about ste books, as a 

rincipal you bought books, And you also indicated that these 

books came off a list, apparently, epproved list furnished to 
you by the Sehool Boarg., Am I correct? ! 

THE WITNESS: This is true, | 

THE COURT: Now, are all of the books used in your 


school selected by you, as the principal, from such an approved 


list, or are there some books that you mast use for some 
subjects and some erades? 

THE WITNESS: There are no books which we must 
use; no. 

THE COURT: In other words, as tar 8S you know, 
and using your school as an example, in the District of Columbia | 
School System, the principals of each school select ail the 
books used, all the textbooks used, by the pupiis from an 
approved list of the Board? | 


THE WITNESS: | Yes, sir, 


THE COURT: And no particular book is required for 


any subject in any cless in any grade? 
THE WITNESS: Not that I am aware of; no. The ie 
way we operate is that there is a Textbook Committee that 


. | j 
exanines books every year, that is the newer books presented by | 
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the book publishers, Alli of these books must be evaluated by 
the Textbook Committee, which gives its approval to certain 
books and disapproves other books, 

On our level, in the elementary level «- and I am 
not familiar with the secondary level -- under the leadership 
of the Assistant Superintendent in Charge of Elementary Schools, 
we have one or more meetings during which time the newer books 


with their newer features and the revisions of colder books and 


anytning else that is especially good that needs to be called 


to our attention. We have several meetings where we discuss 
these things and see-and handle these books, Then at book 
ordering time, depending on the needs of the school building, 
in conference with groups of teachers, because most schools 
nave a textbook committee among the teachers, we decide what 
books we are going to buy. 

We try, if possible, to build a prosram which does 
a certain thing, that is to, in our case in our basic readers 
for the regular track, we try to build on a series of books, 
So that on & continuing basis we are able to get the books, 
the work books, the supplementary material, like pictures, 
tests on the stories, So as to build a complete reading 
program. 

Now, there are certain subjects on certain grade 
levels that our curriculum calls for. On the fourth grade, for 
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instance, the study of United States History in social studies -- 


33 


I mean in United States Geography in social studies, Well, the 
textbook committee will make reconmendations of certain books, 
but based on your pupil population, you = find that one book 
on United States History is, in general, too hard for a fourth 
grade or harder for a fourth grade than another book on United 
States History is, because the books are published for national 
consumption; and it is entirely pessible that U. S. History 

in some places would be placed in the fifth grade; so the books 
are written on a fifth grade level. So these are the kind of 
Gecisions that the principals have to make along with the 
teachers in ordering books, ; 

THE COURT; Now, maybe you can heip me on the 
track situation. As I understend it, the special acadenic 
track is ungraded; is this correct? 

THE WITNESS: Yes, 

THE COURT: That means that in a class of, say, 
eighteen in an elementary school there may be Students from 
six grades? Well, my point is, how do you know when the 
child is ready to get out of the school, if he is not going 
through grades? . : 


THE WITNESS: Well, two ways, One way is that he 
| 


| 
may be at some time ~~ as igs quite often the case -- after | 


having been in the special academic class re-evaluated and taken 
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out of the special academte class and put into a regular 
classroom, Then he progresses on through the grades the rest 
of the way to get out tc junior high school. 

The child may, short of this, be placed out of the 
special academic class in certain subjects and work in regular 
classrooms, you see, end come back to his class for certain 
other subjects. In this way we can find out or establish some 
kind of grade level. 

Although the class is ungraded, we know the grade 
jevel, the instructional grade level, of the children who are 
there in the various subjects, Especially in reading and 
arithmetic, because using standardized tests, informal teacher 
tests, based on graded material and graded textoooks, such as 
these {indicating], you see, we can, although he is in an 

_ ungraded classroom, we have an idea of his instructional ARR: 
gradewise. And this is the most important thing. j 
Now, the second way he may get out, if he ccntinues 
to progress at this very, very slow pace, that he just doesntt 
have the mental maturity to achieve, is that if we look at the 
record at the end cf a school year and find out that this 
ehild is going to be li-years-old by February 15th of the 
eoming School year, he will go to junior high school and 


continue in a special academic class on the junior high 


school ievel. Now, this is some attempt to at least, if the 
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children are not achieving, to keep them somewhere near their 
| 


age group, you see, | 

There may be a range of grades 1 through prade 6 
in a special academic class, In many aioeaclons there is the 
opportunity, such as in my case, that they W422 be in two 
groups, the little ones, who, normally, would be 1, 2, and 3, 
and the older ones, who would be 4, 5 and Go eee these are 
the true traditional divisions of the elenentary school grades 
in the D. C, Public Schools; the primary poades and the 
intermediate grades, 

Even at that, however, you would rarely find a 
child in even a primary special academic class who is 
kindergarden age, first grade age or second rade age. Now, 
he may have been placed there from a second grade » but by and 
large it's a child who has done kindergarden and Maybe junior 
primary and a trial at first grade, not so successful, possidly 


| 
second grade and a repeating of second grade, or a@ repeating of 


X 


one of these grades, which really puts him at or near third 
grade age, but his achievement has not gone beyond first grade, 

Therefore, we say the primary specia? BESTE 
take eare of the needs of children with educational needs 


first carcesh third, 


THE COURT: But, in any event, these chilcren are 


all in one room with one teacher? 
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THE WITNESS: Yes. 

THE COURT: Suppose a child cGoesn't seem to be 
making progress enough to get out of speciai academics and 
just stays in until: he gets to the age where he should be out, 
what happens to him, do you just keep him there until he is 
fourteen in February and then send him up? 

THE WITNESS: Yes. 

THE COURT: Is that how it works? 

THE WITNESS: Yes. 

The keeping, now, is not just what it looks like, 
that he comes in there and works with the same teacher in the 
same room doing the same thing. We ere hoping,just es in 
these series of books, that if he 4s placed in tnere when ne 
is at a pre-primer reading level, that if you figure that it is 
normal that a child would prosress through educetional materials 
at a rate of one grade per year, if he progresses a half grace 
per year, according to graded material, he Js making progress 
each time he takes up where he left off. And there is always 
the effort tc establish an instructional level where the child 
ought to be taught and move on up from there. So it is entirely 
possibie for a child nae is slow-moving like that and that you 
do all you can for, and his power to learn and retain is such 


that he would take time, All right, he would take that 


time, but surely he deesn't take any more time than he would 
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have if he were having a succession of failures dealing with 
the graded method of the regular classroon, where at the end 
of every year he faces the trauma of being retained or retarded | 
in this class, Or that if he is promoted because of his age 
to keep him somewhere near his age group thet he finds himself 
in with a strange group, most of whom are working beyond him, 
and the frustrating: competition that he would meet there. So 
| 
he still spends his elementary years in an elementary school 
doing elementary school work at his instructional level, 

THE COURT: In other words, as I understand it, 
there {s no such thing as graduating from the Special academic 
track to junior high school except by becoming fourteen years 
old in February; is that accurate? 

THE WITNESS: If a child is progressing faster 
than this would indicate, then he is taken out of the special 
academic class, In other words, if a child 4s eight, we don't 
look forward to his being in the snectal academic class until 


he is fourteen, 


| 
THE COURT: I understand that. | 


THE WITNESS: But if this child begins to progress 
that fast, then he can progress faster than his years do. Then 
he comes out. And, by the way, I just want to mention that here, 


again, in our promotion exercises and all the activities around 


promotion te junior high school that the special academic 
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children take part. They are sudject to ell the awards for 
good attendance and good citizenship and things like that 
which we give out on that last day of school. They are not 
separated, Everybody is in according to height, whatever the 
conformation is fer sezting, etc. So there, again, they are 
in the mainstream-when they get ready to go to junior high 
school, although, in most cases, they are going to junior high 
school to continue special academic work on the junior high 
school level. There is no discrimination. 
THE COURT: Maybe I am not making myself clear. 

é If a child is in special academic and doesn't get 
tghen out of special academic and put into an appropriate class, 
4 general or regular track, then he stays in special academic. 
And my question is this: Does he ever graduate directly frem 
special academic to junior high except dy becoming fourteen 
aon GREE 


THE WITNESS: No. 


a 


{HE COURT: That answers my question. 
All right, I have no further questions. 
MR, KUNSTLER: I just want to esk him one question 
that has to do with our P~2, 
RECROSS EXAMINATION [Resumed] 


BY HR. KUNSTLER: 
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Do you'know who Mrs. Tayman is [spelling] T-a~y~m-a=-n? 
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I can't place her right now, x have heard that 


Should I know her? 

THE COURT: Well, maybe you can help him, 

MR. KUNSTLER; Well, she is one of the Officers 
in the Special Education or Pupil Personnel Department -— J 
am not sure -- who has some responsibility with reference to 
the preparation of our P=2, I am just asking if he knew her, 

THE WITNESS: I have heard the name and have seen 
the name but, frankly, no, I can't place her, 

MR. KUNSTLER: That is all I wanted to know, 

I have no further questions, 

MR. REDMON: I have one more giochien in light of 


Your Eonor's last question, 


REDIRECT EXAMINATION [Resuned] 

oan BY MR. REDMON: 
Q Are there times, Mr. Dixon, when a child, for 
example, when a child in the 5th grade or during the 6th grade, 
will be moved out of the Special academic curriculun so that 
at the end of his 6th year he wil actually be a student, for 
example, in the resular curriculum? 

A Well, this is usually the tine when we move the 


children out of special academics, ‘We call for a re-evaluation 


by the Department of Pupil Personnel, At the same time, based 
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on the child's strength, or, let's say, based on the maybe the 
child's weakness, we will give him as much of a full program 
in a regular class.on the 5th grade level or. 6th grade level 


as he can handle,: Now, if this child has got to the point where 


he can do pretty sound 4th grade reading, we will put him in the 


5th grade because| of his age an@ he is moving towards this 
fourteen years old. So he doesn't have to come up to any 
kind of standard that we really sre not able to maintain with 
our regular children. So the 4th grade reading level is plenty 
good enough for him to try out in the 5th grade. It may be 
that this boy is still quite weak in a number of concepts and 
needs to te back with his regular class in the smaller group 
of 1@ rather than in the large group for arithmetic. Or he 
may stay in the regular clags all day long and just come back 
to his teacher for certain things, like physical education 

or art. But we try his wings as much as we can until I can 
Say to the teacher, okay, special academic teacher, cut him 


off now, discharge him from your roll because this other 


teacher is soing to take him over completely, And he will 
move right along with her class and go on to junior high 
school that way, you see. 

' Now, we feel that with our additional experience 


of having had this child over a period of time, having noted 


and documented his growth, and his increased potential now for 
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further growth, we would rather do this based on, let's say, 
| 

heyears or 5eyears that we would have with him and let him 

go into a regular class, rather than let hin gO into junior 


high school in the basic track and hope, right away, very soon, 


|*: will be evaluated on the junior high school level and taken 


out-of the basic track there, | 

MR. REDMON: I have nothing further, Your Honor, 

MR. KUNSTLER: I have nothing further, Your Eonor, 

THE COURT: Thank you very much, Mr. Dixon. 

Mr. Cashman, can you tell us something about 

' tomorrow? : 

MR. CASHMAN: Yes, Your Honor, I ean, It is ny 
intention, as soon as the proceeding is finished today, to 
Speak with Dr. Dailey and have him here ready to testify 
tomorrow morning. Your Honor, Dr, Dailey has been ceposed by 
the other side, : 

THE COURT: And do you think he will take the day? 

MR. CASHMAN: No, Your Honor, I think Dr. Dailey 
would, most likely, take half a day. Your Honor, we will have, 
however, ariother witness to follow hin, | 

THE COURT: Do you know who that might be? 

MR. CASHMAN: Yes, Your Honoes A aon by the name 
of Talbert, with respect to the boundaries and the charts 


that we have here. His name came up earlier in this lawsuit, 
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MR. CASHMAN: We call Doctor Dailey. 


Whereupon 
JOHN THOMAS DAILEY 
was called as a witness by the defendants and having been 
duly sworn was examined and testified as follows: 
mete Cet DIRECT EXAMINATION 
BY MR. CASHMAN: 
Doctor Dailey, may we have -- 
THE COURT: Before you begin, Mr. Cashman, you . 
weren't here yesterday when I asked --- or the day before yes~ 
terday when I askec Mr. Redmon when he was putting in his 
principal witnesses what the present position of the Board was 
on the track system. 
MR. CASHMAN: Yes, Your Honor. 
THE COURT: I asked -- you got the messege? 
MR. CASHMAN: I got the message, Your Honor. 
We are preparing the documents that will reflect, 
we hope to your satisfaction, what the current status is. 
THE @URT: That is fine. 
— 
BY MR. CASHMAN: 
May I have your full name, Doctor Dailey? 
Jonn Thomas Dailey. D-a-i-l~-e-y. 


Doctor Dailey, where were you born, sir? 


A San Marcos, Texas. 


Q Could you indicate, Doctor Dailey, where you went 


to school, high school? 


A. -I went to the demonstration school of the Southwest 
| 
Texas State College there in San Marcos, and graduated from 
| 


high school there. | 
| 
Q Now, Doctor Dailey, when was that, please? 


1932. 


A 

Q Doctor Dailey, did you ever attend college? 
| 

A, 


Yes, I went to the Southwest Texas State College 
at San Marcos and graduated in 1936. ; 
Q Now, you acquired a Bachelor of Science degree at 
that time? ! 
A That's right. % 
Q What were your major fields concerned in the acquisi- 
tior: of that degree? 
A History and government and education. 
Q There came a time when you got a Master's degree? 
A Yes. That was at North Texas State College, 1939, 
Master of Science in educational psychology. 


: | 
Q Doctor Dailey, there came a time, obviously, when 


yo acquired a doctorate's degree. 


When was that, sir, where was that, and in what field? 


1985 


A That was at the University of Texas in 1949 in 
educational psychology. 

Q Now, Doctor Dailey, would you give us your current 
employment, please? 

A i am Research Professor of Education at Seorge 
Washington University. 

I am Director of something called the Education 

Research Project there. 


2 Now, can you indicate how long you have been in 


that capacity? 


A I have been there a little over two years. 
Q Now, Doctor Dailey, with what is the Education 
Research Project at George Washington University cencerned? 
A Well, this is a group that is part of the Graduate 
School of Education. 
Our primary purpose is to carry out a diversified 
prograic of sponsored research to give ovr graduate students 
a chance to do research with real live data and important 
situations in education. 
We have a number of sponsored research projects 
: that I direct. 
ar rel ees you kindly indicate to the Court -- will you 


just describe some of the research projects with which you 


1986 


evaluate some of the data and procedures involved in security 
| 
clearance, , 

This involved inventing a code to ee background 
data so it could be processed through a computor. 

a Now, Doctor Dailey, prior to your employment in 
connection with the George Washington University Research 
Project in Education, what was your association? 

As Well for six years I was with the! ‘University of 
Pittsburgh as Program Director for something called Project 


Talent, T-a-l-e-n-t, 


Q Was that from 1958 through June of 1964? 


A That's right. 


Qa What was your Capacity with respect to the project 


you have on fenre 2S Project Talent? 


A Well, I was program Director, meaning that I was the 


senior fulltime person assigned to the project on the staff. 
Q I see, 


Would you indicate to the Court what Project Talent 


A, Well, Project Talent was a national survey of the 

: Of 
talents of American youth sponsored by Office/Education and 
several other Federal agencies. 


The purpose of this was to take a large representative 


1987 
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Sample of our youths give them a lot of important tests and 

ether measures, and follow them up to see how that ae and 

how well they did in life, 
This is an On-going project that is still continuing. 

We did our testing in 1960. 
in 1960 we tested a half million high school 

students and gave them two days of tests of mechanical ability, 

grammar, information, everything you can think of within 

the state of the art for tests that are given in school. 
We did a series cf followup studies and related 


that to whether they went to college, what jobs they had, how 


eS sey did, whether they aropped out of school, etc. 


@ Doctor Dailey, you said that the Project HeLSRE is 


en on-going study. 
Is there eny limit to its duration as it is presently 
contemplated? 

A Well, yes, of course, because anything sponsored by 
Federal contract -- it is only a contract fox two or three 
years at a time, 

It was originally conceived of, however, as a 25-year 
study where eventually there would be a series of 20-year 
followups to relate all they learn about them as high school 


students to how well they were doing in life in society 20 years 


1988 


after they graduated from high school. 
Q Doctor Dailey, do you have any idea of the funding © 


that went into such a project as Project Talent, how much it 
| 
cost the Government? 


A. Oh, very substantial. It is probably on the order 


of two or three Million gollars. 


The original was a million and anal, perhaps, 
I understand they have been given another couple of million 
or so to finance them for another period. 


Q Who is the current program director of Project 
| 
| 


Talent? 


4 Mr. William Cooley, C-0-0-~l-e-y, at the University 
of Pittsburgh. 
Q I see. 


| 
Is Doctor Flannagan associated with Project Talent 
t 
any more? 


A I am not sure about his capacity. ‘He has recently 


moved from Pittsburgh to the West Coast and I am not sure just 


| 
what his relationship is now to the University of Pittsburgh. 


Q Well -- 


A, Quite likely he is associated with it. 


Q Now, Doctor Dailey, in connection with the Project 
\ 


Talent studies, were you called upon to create any tests at 
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A Yes, we were. We developed our own battery of tests, 
two-day test battery of several dozen tests, with the assistance 
of an advisory committee of about 30 specialists Over a period 
of two years. 


We surveyed the state of the art in aptitude ana 


. achievement measurement in this country and with the advice , 


of this advisory committee, we decided what tests ought to be 
developed for tate 

And so we developed these tests. We wrote the items. 
We tried them out ana perfected them and had them ready for 
use in 1960. This was done under my direction. 


Q Are then aptitude ana achievement tests your specialty, 


A. Yes, I would think so. 

Q Now, Doctor Dailey, did there come @ time when you 
were associated with the University of Texss as a Research 
Associate? 

A Yes. 1940 through 1942 x was a Research Associate. 

3 Was that in connection with examination of statistics 
for the Testing and Guidance Bureau there? 

a Yes. I was the Statistician and counselor with 


them. 


I see. 
Y | 
Now, Doctor Dailey, does your experfence include any 
| 
teaching? | 


A Yes. I taught for four years in the public schools 
of Texas from 1936 to 1940. | 
a Did youever attain a principalship during any of 


your teaching experience? 


A During part of that time I was a principal. 


Q Now, would you indicate to the Court what your 
military experience embraces. 

A Well, I spent 17 years working in military personnel 
work, part of that in uniform and part of it under Civil 


! 
| 
~ 
\ 
| 


Service. 


I originally started in Civil Service in February of 
1942 on the staff of the Office of the Air Surgeon of the 
Arny Air Corp at that time. : 

I was part of the group that developed the aptitude 
test, the so-called Stanine, S-t-a-n-i-n-e, test for pilot 
ability and other air crew ability. | 

This was done during World War in. 

= i 

Now, after six months in Civil Service, I was 
commissioned on the job. I later became -- as ia setond tieutenant. 
I later advanced to the rank of major. 


1991 


In 1946 Z reverted back to my Civil Service status, 
but stayed on the job as a military psycheclogist. 
Until 1951 I was part of the Air Force program that 
is concerned with the development and use of aptitude tests, 
Q What was your participation in that area of that? 
A Well, at the end of that period I was Director of 


Personnel Research Laboratory at Lackland Air Force Base, 


where the Air Force does its personnel research, 


2 Well ac 

A Now after that I Spent seven years with the Navy 
as a civilian. 

Q In what -- 

A Bureau of Naval Personnel as a Research Director. 

Q In emanetios with what research? 

A In connection with research on tests and:measurements 
and training and the like, personnel training research. 

Q Now, Doctor Dailey, have you had consulting experience 
in the area of tests and test measurements? 

A. Yes, I have. I have been consultant for a number of 
groups involved in the development and use of tests. 

g Would you just indicate to the Court a couple or three 
of those associations? 7 


A Well, Educational Testing Service. I was on their 


£ 1992 


research committee for a number of years. 
| 


I have been a consultant to the Department of Defense 


on such things. 
I have been a consultant to several other Federal 
agencies in regard to the use and development of tests. 
And a number of school systems, of course, 

QO Doctor Dailey, in connection with the professional 
societies that you belong to, would you indicate to the Court 
what they are, as best your memory serves you? 

A. Well, I belong to the American Psychological Associa- 
tion -~- I am a Fellow in that, and former president of the 
Military Psychology Division. 

I belong to the american Education Research Associa- 
| 
I belong to the National Education Association. 


I belong to the American Association of the School 


| 
Administrators. 
Psychometric Society. 


Q Doctor -- 


A And probubly several others that don't come to mind. 
| 
Q Doctor Daily, in connection with your association with 
the American Psychological Association, there are divisions of 


that association, are there not? 


1993 


A That's right. 

Q And what is the testing division of that association? 

A Well, I would say Division 5 is the division on 
measurements and evaluation. 

2 I see. 

Now, are you a member of that division of the 

association? 

A Yes, I am a Fellow of Division 5. 

Q Have you published any articles or monographs in 
connection with your specialty area? 

. A Yes. I published a number of articles and several 


monographs and-reports in this area. 


Q Would you just indicate to the Court briefly some of 


those publications? 

A. Well, one is something called the Tests in Project 
Talent. That is published by the Government Printing Office. 
It is an Office of, Education monogreph. I think Monograph 
Number Seven. Iwouldn't swear to that, but it is in the Office 
of Education monograph series. 

| - I was also co-author of, Ithink, four monographs 
reporting the resareelor Project Talent. 
I was the author of a report on the research on 


flight engineer training that was done @uring World War It. 


1994 
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! 
And then I published a number of articles and short 
reports. 
@ Does the American Psychologist ancleae your publica- 
tions, Doctor Dailey? 


A Yes, it does. 


Q Doctor Dalley, are you presently a member of the 
President's Committee on Mental Retardation? 
AB. Yes, I am. : 
MR. CASHMAN: Your Honor, at this time the defendants 
would like to tender to the Court Doctor Dailey as an expert 
witness inthe field of achievement and aptitude testing. 


KUNSTLER: No objection, Your Honor. fe have 


no voir dire. 
° 


THE COURT: All right. The Court will accept the 


witness. 


| 
MR. CASHMAN: Thank you, Your Honor. 


BY MR. CASHMAN: 


owen 


Q Doctor Pailey, in connection with your presence on 
the Brana today, were you asked by the defendants through me 
© prepare certain charts? | 
A. Yes, that's right. | 
MR. CASHMAN: Mr. Clerk, will you mark these charts, 


please? 


THE DEPUTY CLERK: Defendants' Exhibit No. 117 


marked for identification. 


Defendants’ Exhibit No. 118 markea for identification. 


Defendants' Exhibit No. 119 marked for identification. 
Defendants' Exhibit No. 120 marked for identification. 
Defendants’ Exhibit No. 121 marked for identification. 
Defendants' Exhibit No. 122 marked for identification. 


(Chart Reading versus IQ marked as 
Defendants’ Exhibit No. 117 for 
identific tion.) 


(Chart Reading versus Per-Pupil Ex- 
penditure marked as Defendants! 
Exhibit No. 118 for identification.) 


(Chart Reading versus Negro-White 
Pupil Ratio marked as Defendants’ 
Exhibit No. 119 for identification.) 


(Chaxt Reading versus Median Family 
Income marked as Defendants’ Exhibit 
No. 120 for identification.) 


{Chart Reading Comprehension versus 
Project Talent Ncrms marked as 
Defendants' Exhibit No. 121 for 
identification.) 
(Chart Reading versus Abstract Reason- 
ing marked as Defendants' Exhibit 
No. 122 for identification.) 
BY MR. CASHMAN: 
Q Doctor, I show you what has been marked as 


Defendants’ Number 117 for identification. 
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| 
I ask you whether or not that is one of the charts 
that you prepared at my request for presentation in this law 
suit. | 
A, Yes, that is right. 
Q Now, was that prepared in your office? 
ves. 
Q . Was it prepared under your supervision, sir? 
A That's right. 
ra Did you check, sir, on the accuracy of that chart 


which is our Exhibit No. 117? 


A Yes. 


2. Now, Doctor Dailey, I am going to ask you what 
the various black dots on this chart represent. 

A Each of those dots represents ue of the elementary 
schools in the District of Columbia and represents the informa- 

tion tfor the fourth grade in that elementary school. 

Q Now, is this the fourth grade in the entire elementary 
level of the District of Columbia schools? 

A, Well, this represents all of Sa eats schools. 

Q All of the elementary schools. : 

Now, fox what school year is this chart concerned? 


A This is for '64-'65 with a testing done towards the 


end of the year 1965. 


Q Now, will you -- 
MR. CASHMAN: Can Your Honor see the chart 
completely? 
THE COURT: Yes. 
BY MR. CASHMAN: 
Q Now, Doctor Dailey, this bottom line of the chart 
represents what, sir? 
A This represents the average IQ of the students in the 
fourth grade in that school on the Otis IQ test, 
Q Now, this Otis IQ test was given in the fourth grade 
in 1964-65? 
3B In the fourth grade for 1964-65. 


Qg <I see, . 


Did you check with the District of Columbia testing 


personnel to ascertain whether or not this was the fact? 
A Well, I obtained the data through the D. C. schools 
in connection with some research studies that os were making 
on the relationship between school factors and student factors. 
Q I see, 
Now, Doctor Dailey, the bar that runs vertically on 
the left here in black from one through eight represents 


what factor? 


A. That represents the grade level at which the average 


student reads, on the scale, as you can see, running from a 
low of a little less than three for some schools to about 
seven ~~ grade seven for others. 

Q We are concerned here with the fourth grade, are we? 

A This/all fourth grade, yes. 

Q All right. 

Now if I picked out a dot -- and z am pointing to this 

dot here. : 
A. Yes. 


Q Could you indicate for me exactly what this dot means 


in terms of this graphical representation? 


A, Yes. 
Now that means that the average student in that school 


had an IQ of about 109 and was reading just below the seventh 
| 

grade level. | 
| 


Q Now, if on the other hand, I went to the left-most 


portion of the chart, as I face it, and I pointed to the initial 
| 


dot that I encountered, would you indicate to the Court what 
| 


that dot represented? 
A That means that the average fourthegrader had an 

IQ of about 82 and was reading just abort the third grade level. 
Q In that particular school? 


| 
A. In that school. This represents the average student 


1999 


or the typical student in the fourth grade of that particular 
school. 

Q Now, Doctor Dailey, would you indicate to the Court, 
please, what the relationship is between an IQ result and 
reading ability at grade level from this chart? 

A Well, from this chart, you aon see a very high 
relationship there, which means that the reading level you 
are getting is pretty much a reflection of the IQ level in 
that school. 

Q Now, would this be an exceptional experience within 
your opinion or would this be something to be expected? 

A I would say this is typical of most any school system 
where you are giving a reading comprehension test and also an 
IQ test of the type that is used. 

2 Now would you explain to the Court what this particu- 
lar heavy coincidence of dots which is located in the left 
center of the chart indicates? 

A Well, this means that a pretty large proportion of the 
schools in D. C. are very similar in terms of their reading 


levels and IQ levels and, of course, this is a reflection of the 


fact that they are similar in many other ways. 


THE COURT: . May we find out whether or not any test 


was given to determine the reading level? 
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MR. CASHMAN: Yes, Your Honor. 
BY MR. CASHMAN: 

Q Would you indicate to the Court how we determined the 
performance at reading level, how that was attained for the 
purposes of this chart? 

A Yes. This is from the reading scale of the Metro- 
politan Achievement Test, so this is one standardized 
achievement test versus the Btter and it means that the average 
student does relatively the same on one kind of standardized 


test as he does on the other. 


| 
These are both based on standardized test results. 


Q Now you said this was the Metropolitan -- 
A Metropolitan Achievement Test battery. 
.Q Now would you indicate to the Court) when those results 


were consulted, that is, for what year? 


A NulI64=65youThey are for the same year. 


Thank you. 
| 
Now, Doctor Dailey, I am going to show you -—- 


ia ee A ae ee ee 
nr 


i MR. CASHMAN: Your HOnor, I would like these three’ 


¢ 


~~ first three charts to be displayed at once! for comparative 


reasons and ask the Court to excuse me while I see if I can 
| 


set it up here so it will be visible. 


BY MR. CASHMAN: 


Doctor Dailey, can you see this chart? 


Doctor Dailey, was this chart again prepared 
pursuant to my request in your office, under your supervision? 
B Yes. 
Q Now, will you kindly indicate to the Court what 


the black dots on this chart marked Defendants’ 118 for 


identification are intended to represent? 


A Well, again each dot represents one of the elementary 
schools in the District of Columbia and in this case instead 
of relating reading to 10 level, we related reading to per- 
pupil expenditure. 

This is per-pupil expenditure for the corresponding 
school year '64-'65, 

Q I see, 

a And you can see the expenditure level at each school 
and also the reading level. 

a Now, if I were to select the dot appearing immediately 
above the word “grade* on this chart, would you indicate what 
that dot means on this chart in terms of per-pupil expenditure 
and reading et grade level? 

A That means they are reading at the third grade level 


and spending about $430 a year. 


2002 


Q Now, if I were to select the dot here, that is, the 

first dot that appears under the letters R and E on the title 
of this particular chart, would you indicate | to the Court what 
this dot would represent in terms of the relationship between 
per-pupil expenditure and reading at grade level? 

A That means that they were reading at nearly grade 
six ke a half and were spending a little bit less than $300 
& year. 

Q Now, was the grade level determination for the 

Purposes of this chart achieved in the way the grade level was 
in the chart you explained previously, Doctor? 


A Yes, it was. 


Q Now ~- 


A Based again on a standardized reading test. 


Q Now, Doctor, coulda you explain wheelers general 
Spread that occurs between the numbers three and four on this 
chart extending right-ward as I face the chart over to the 
block represented by the figures 380 and 420 represents? 

P. This block that I am generally indicating with my 
hand? 
A Well, this represents a group of schools that are 


reasonably homogeneors in terms of their achievenent level. 


You can see they differ a great deal in the amount 


There are some of these schools that are essentially 
the same in reading level, very little is spent -- $220 or 
thereabouts;in others you spend up to 400 or more. 

Q Now, Doctor, comparing -- well, first of ali, what 
is yorr interpretation then from this graphic representation 


contained in Defendants’ 118? 


3B Well, my interpretation is there is virtually no 


| retationshipe. between per-pupil expenditures and reading grade 


| ever for the elementary students. 

Q Now, in terms ef a comparison between Defendants' 
117 and 118, what conclusions, if any, do you Craw? 

2 I @raw this conclusion, that if you spend less in a 
high IQ sthool, you will get good reading. 

If you spend more in a low I0 school, you won't get 
morerreading than is indicated by the IQ. 

Qa Is it fair to say that the coincidence between 
intelligence quotient result and reading level is much higher 
than is per-pupil expenditure and resultant reading level? 

A Yes, that is certainly true. One is very high and 
one is very low. 


Q Which one represents the high degree of correlation 


2004 


and which one represents the low? 


A Reading versus IQ is a very high correlation. 


ading versus per-pupnil expenditure is very low. 
Q Now, Doctor Dailey, I have just put up what has been 
marked for identification as Defendants‘ Number 119. 
Now, again, Doctor Dailey, was this chart a chart 
that was prepared in your office under your supervision at my 
| 


request for presentation in this case? 
A Yes. | 

Q Now, Doctor Dailey, would you tell me what the lower 
black line on this chart is intended to represent? 

A This represents the percent of the students in each 
school that are white. 

Q And the black line that runs vertically along the left 
edge of this particular chart, what does that represent, sir? 

A That represents the reading grade level on the 
standardized test. i 

Q Do the dots purport to represent individual schools? 

A They represent each 6f the elementary schools in D. C. 

Qa Now, with what grade were you concerned in the 
composition of this particular chart? | 

A Again it is the fourth grade. 


Q Now, what year were you concerned 'with? 


2005 


A 1964-65, 

Q The reading grade levels, were they attained from 
the standardized tests? 

& Same Metropolitan test. 

Q. Same Metropolitan test. 

And the percentage of white pupils in the elementary 
schools, how was that derived? From what figures? 

BR That was derived from figures given us by the 
Superintendent's office. 

Q Now, would you inddcate to the Court what would be 
represented in terms of the data that I am pointing to which 
is immediately above and slightly left of the letteriGcin the 
wordsgrade four on this particular chart? 

Would you indicate what that represents, sir? 

A That means about 74 percent of the students are 

white and they were reading just below the fourth grade level. 


Q@ Now, coming across the chart, would you indicate to 


me what the dot here represents, and I am pointing to a dot 


that is almost directly above the letter P in percent, that 
is, four points up? 

A There about 37 percent of the students are white 
and their reading is about fourth grade level. 


Q Now, Doctor Dailey, if I were to point to the dot 
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here that is almost coincident with the black line running 
vertically on the left side of this chart, and appearing between 
the numbers four and five, what would that indicate? 

A That means that there were virtually no white 
students in that school and they were reading at about the 
four and a half grade level, ) 

ji Q Now, Doctor Dailey, this heavy edineidence of 
black dots between three and four on the chart, on the left- 
hand side of the chart, indicates what, sir? 

A Well, that indicates that a high proportion of these 
schools ~~ a very high proportion of these Stementary schools 
have very, very few white pupils in them. : 

Q Now, Doctor Dailey, what conclusion do you @raw from 
the total impact of this chart marked 119? ! 

A Well, you draw the conclusion that there is a 
moderately high relationship there between the percent white 
pupils and the reading grade level. It is not as high as the 

‘relationship with IQ, but some of the schools with a very 

high proportion of white students aren't reading at a high level 
and some of the students with a very considerable minority of 
white students are reading moderately well, but there is a 


| 
moderately high relationship there between the two. 


Q ZI see. 
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Now, to what do you attribute that moderately high 
relaticnship? 


A Well, 


I think if you look at the next chart that will 


become clear. 


THE COURT: Wait just a minute while we change 


reporters. 


on fis. 
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BY MR. CASHMAN: 
Q Dr. Dailey, is this the chart to which you were 
erring? 
A Yes. : 
Q This is the chart denominated "Reading Versus 
[ nestan venta Income." 
: MR. KUNSTIER: Your Honor, we can't see that. 
MR. EARNEST: I am going to hold it. 
THE COURT: Mr. Earnest will hold it. 
MR. (SHMAN: I am sorry. ! 
MR. EARNEST: Mr. Kunstler? : 
MR. KUNSTIER: Yes, that is fine. 
BY MR. CASHMAN: : 
Q Now, Dr. Dailey, in order that we can keep some 
egree of continuity, you were going to say that the explana- 
tion of this chart would be helpful in describing the rela- 


tively high degree of performance between children at grade 


level and percentage of white pupils. | 

A That is right. 

Q =: Would you kindly indicate to the Court how this 
chart is helpful in the explanation of that result? 

A Well, as you can see, there is a very pronounced 


™ 


association in both charts and in my opinion the real 


| 
2009 
| 
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determining factor is family income. 
Now, in other data we have on studies we have made, 
we find that if family income is held constant, race as such 


— 
jis not @ significant factor in determining reading-level 


por schtevenent level of the students. 
TRE COURT: Would you ask him to explain this chart. 
MR. CASHMAN: Yes, Your Honor, that is exactly 
what I am going to do. 
2p ate 
BY MR. CASHMAN: 

Q Now, this bottom line on the chart that is being 
held by Mr. Earnest represents what, sir? 

A That is median family income in the Census Tract 
that the elementary school is located in as of the 1960 Census, 
of course. Now, there is not a perfect coincidence between 
the Census Tract and the elementary schools. Sometimes 
there may be a couple of elementary schools in the Census 
Tract. Eut this does represent the income level in the 


immediate area served by the elementary school. 


This is in hundreds. So 22 means 2260 and 150 


means 15,000. 


Q Doctor, would you kindly explain the left black 


bar on this chart? 


A The left black bar again is reading grade level, 
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Q That grade level was, for the purpose of this chart, 
| . 


achieved in the same way as were the others? 

A That is right. 

Q I see. Now this is, you indicated, from the Census 
Tract, and that is the Census Tract of 1960? 

A 1960, yes. 

Q Now, in terms of indicating to the Court, say, for 
instance, what this dot here, which is in ry pocenecen as be- 
tween two, the topmost dot and the rightmost of the two I 
am making the comparison between, this dot represents what 
in terms of the relationship expressed on this chart? 

A Well, that represents an elementary school that is 
in a Census Tract-with a median family income over $11,000. 
The students in the fourth grade in that school are reading 
just under the seventh grade level. , 

Q I see. Now, in terms of this almost -- this double 
dot here, what would that indicate? And this dot is in the 
square which 1s four over from the right and three squares 
down.. : 

Would you indicate what that reveals? 

A That represents a pair of elenentary schools that 

are in the Census Tract with a median femily income of 


almost $10,000. They are reading -- the fourth graders there 
| 


! 
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are reading at the grade five-and~a-haif level. 

Q Now, if I were to ask you to address your concern 
to the dot which appears to me to be the leftmost dot on the 
entire chart, would you kindly indicate what that represents, 
sir? 

A That represents an elementary school with a median 
family income in its Census Tract of about $2900, or so. 
They are reading at about grade three-and-a-half level. 

Q Now this rather concentrated coincidence of dots 
which I am covering with my left hand, and which is in ap- 

; proximately the left center of the chart, would you indicate 
what is expressed in that particular concentration, sir? 


A It means that a very high proportion of the elementary 


I schools in Washington, D. C. serve low income areas. 


Q And how does it relate in terms of their reading 
level? 

Eow does it relate family income to their reading 
level? 

A Well, it means there is a very definite association 
between the family income level and the reading level in the 
schools. 

Q Having made that explanation, would you kindly 


again indicate to the Court how this chart held by 


2012 
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Mr. Earnest is related to this chart over here and the 
conclusions that you have drawn from both of them? 
A Well, the conclusion is this: That when you have 


cf. a low reading level, it 1s not primartiy because the students 


are Negroes, if they are, It ig because of low income, 


se tee 


Other studies have shown for any given income level 


4 


| the negro children do just as well as the white children, 


Q Thank you. 


HR. CASEMAN: Thank you, Mr, Earnest. 
BY MR. CASHMAN: | 


anor nt 
Q Now, Dr, Dailey, I am atone to. ‘Show you snother 


chart which has been marked for tdenti fication és Defendants! 


Exhibit No. 122. 


The caption reads, "Reading Comprehension Versus 


Project Talent Norms." 


Now, would you explain to the Court what reading 


comprehension 1389 
A Reading comprehension is the sane thing measurea 
by the Metropolitan Reading Test, This neasures the ability 
to read a complex paragraph and answer questions about the 
meaning of what has been read. 


It is a standardized test used in Project Talent, 


: | : 
I see. Now, the left-hand black bar 1s rated from 
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© to 80, and it is entitled, "Project Talent Percentile." 
Will you explain to the Court what that represents? 

A This is a percentile scale. It really runs all 
the way up to 100. The 50 means that the student at that 
level would be better than 50 per cent of students in general 
and not as good as the other 50 per cent. 

If a student is at the twentieth percentile, that 
means that he is better than 20 per cent of the norm group 
but not as good as the other80 per cent. 

THE COURT: What is the universe? 

THS WITNESS: The universe can be anything. In 
this case the universe is defined up here, Project Talent 
Schools with 30 per cent or more Negro students in these 
states, which are the Middle Atlantic States. 

BY MR. CASHMAN: 

Q Would the universe be the total sample? 


A It would te the total sub-sample. 


Q Yess Now, in epnnection with this legend to which 


I am pointing, would you explain what this legend means to 
the Court, please? 

A Well, in Project Talent we tested 5 per cent of 
the secondary schools of the country and the results are not 


published by individual school or by individual state but they 
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are published by region by the official Office of Education 
Regions, one of which includes these states. 

Now, they also publish statistics for schools 
classified according to the proportion of Negro students in 
them, so it was possible to see what the average reading 
level in terms of national norms would be for those students 
in those schools in those states who have 30 per cent or more 


Negro students, 


J They were at the twentieth percentile, This means 


&s compared with national norms, they would exceed 20 per 
cent of the students and would be exceeded by 80 per cent. 
aaa Now, is that represented by the orenge bar? 

A Yes. | 

Q Here (indicating)? 

A Yes. 

Q And the states that were consulted with respect to 


this chart are what states, Dr. Dailey? 


A Delaware, Maryland, New Jersey, New York and 


Pennsylvania. 


Q Now, the series of black bars in) ‘generally ascending 
order on this chart with the names within the dimensions of 


each bar represent what? : 
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A This represents a representative sample of the 


Sunior high schools in the District of Columbia. 


Q Now, let me ask vou this: You say it is a repre- 


sentative sample. In what sense is it representative, 
Dr. Dailey? 

A It is representative in terms of income level, 
proportions of the students that are Negro. In other words, 
this is a controlled sample, controlled on the basis of 
soclo-~economic factors primarily. 

Q Now, Dr. Dailey, when was the test administered to 
the schools represented here in the black bars? 

A It was given at tne end of the last schcol year 
in 1966. 

Q And what test was that? 

A This was the Project Talent Reading Test, the same 
test that was given in 1960 in the national studies. 

Q I see. And that result is represented in terms 
of the legend here by thiz Grange projection? 

A That is right. 

gq Now, would you explain to the Court what the impact 
of the ascending order of black bars in relation to the bar 


marked in crange "Project Talent" leads you to conclude? 
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A Well, this means that every one of the junior high 
| schools that we tested in did better than” you would predict 
they would do from Project Talent in terms of the racial 
es Ais ee 
composition of the student body. 
Q Nov, how much better would you say that the District 
of Columbia junior high schools did on the average than, say, 
the expectation that would be resultant from the Project 


Talent survey? 


A Well, they would be at about the fortieth percentile, 


which is somewhat below the 50 percentile but not greatly 
ii below. They would be at about the fortieth percentile, 
which is 20 per cent from the predicted Project Talent data. 
Q Now, would it be fair to say in your view that, say, 
for instance, Gordon Junior High School hee, which reaches 
the sixtieth percentile -- would it be fair to say that if 
Gordon had a relatively equal nunber of Negro children and 
white children in that school, that the excellent performance 
represented by that graph would be attributable to the racial 
mixture that would be contained in that school, if such were 
80? | 
A I would say, no. 


a In your view? 


Based on our Project Talent research and our 
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MR, CASHMAN: Your Honor, I think that the witness 


is entitled to have his full response read to him. 

THE COURT: You mean there is more to the answer 
than was read? 

MR, CASHMAN: There is more to the answer, yes. 


THE COURT: All right, give it to the witness. 


THE WITNESS: Let me make one statement about 
non-verbal tests. There is no such thing as a non-verbal 
test as any real entity. There are all sorts of non-verbal 
tests. There are non-verbal tests that some psychologists 
have made up that measure perceptual-type things, and 
non-intellectual-type things and where people who can do well vA 
on & complext reasoning test might do well on that kind of 
non-verbal test. 

On the other hand, there are non-verbal tests that 
have been developed, like this one in Project Talent, and 
like others which are complex reasoning tests and you find if _ 
a@ low-income group is not doing well on the reading test or 
similar test they also won't do well on the non-verbal test. 

BY MR. KUNSTISR: 

Q Let me ask you this: In the Project Talent tests 

that you were giving -- 


A Yes. 
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Q ~~ that was secondary schools, was it not? 


A Grades nine through twelve. 


Q Project Talent had notthg to do with elementary 


children, did it? 


A That 4s right. 

Q Or pre-school children? 

A That is right. 

Q When you deal with Project Talent and compare it 
to the elementary schools, it is not applicable to the 
elementary schools, 1s it? i 

A Not directly. 

Ys it your testimony then, Doctor, that the verbal 
tests which you were discussing in your anawer on Page 10 
are what you would call highly valid for minority groups? 

MR.,.CASHMAN: Your Honor, may I give the full 
answer so that the witness will be refreshed with respect 
to the question? : 

THE COURT: As I understand it, the Whole answer 
to the question was not read? 

MR. CASHMAN: Yes, Your Honor, that is correct. 

. THE COURT: All right, just give the witness the 


deposition and let him read it. 
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Do you want to read it? Read it to him. 

MR. CASHMAN: I would just as soon read it to him. 

THS COURT: Go ahead. 

MR. CASHMAN: "There are many Negro groups, for 
example, wno have children who do quite well in 
school and, of course, these are your middle-class 
Negro families. 

"I would say that race, as such, is probably 
not the predominant factor in school achievement, 
tut social class is. That is, if children grow 
up in a home with educated parents and with more 
than a minimum of income, and if they are stimulated 
at home, they're likely to respond by being 
motivated in school in developing these basic 
skills. 

"of course, it is true that Negro groups as a 
Whole will tend to do somewhat lower on this, but 
I think itts because of the low socio-economic 
status and not race as such. 

"Now, I would like to say this, though, that 


this is a very good and scientific and accurate 


measurement of your primary problem in helping 


these groups and is @ measure of what you're 

going to have to do to help them raise their 

socio-economic status and share in the good 

things in life through acquiring marketable 

skills and better jobs." 

: That is the total answer. 
aa 
. THR COURT: All right, sir. 
BY MR. KUNSTIER: 

Q Now, Dr. Dailey, in talking about IQ, itself, 
Intelligence Quotient, I take it that you a0 not believe 
that an intelligence test is really an Intelligence test 
but rather an achievement test, isn't that correct? 

A Well, you are getting into a very complicated 
business about what is really an intelligence test. I would 
say this: Fer standardized tests that oo aes intelligence 
tests, what they measure is a developed skill as of that time 
the children have been able to develop to cee words, about 
vocabulary, about words, about sentences, and the like. 

If you mean by an intelligence test their real inborn, innate 
intelligence, I would say this sort of intelligence test 


certainly doesn't measure that. 


Q Then it measures achievement, the acquisition of 


skills? 
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A That is right. 

Q Correct. I would like to ask you whether you feel 
that the Otis Test, for example, adequately samples the 
skiils of minority children? 

A I think 4t does a very good job of sampling the 
skills of minority children that they have to develop if 
they are going to emerge from proverty and be competitive in 
our society. 


Q So what you are saying is that it measures the 


absence of skills, does it not » Which they will be required 


to have if they want to compete in the American Society? 
Isn't that correct? 
A No, I would not say it measures the absence of 
skilis because many of these minority groups do very well 
on that test. Some do not do well at all, some do intermediate. 
I would phrase 1t positively. It measures a very well defined 
6ki11 that is fundamental to emergence from proverty. 
Q All right, let's take the ghetto child, for example, 
forgetting race. Put that aside for a moment. Put hin 
in the lowest socio-economic group. 
Tet me withdraw that and agk you this for a moment, 
Have you compared the language of the ghetto Negro child, 


for example, with the language of any other type of child, 
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That is right. 

And, therefore, 4f English is not his language, 
standard English, but some argot and atalect is his language, 
then he would do much better on the test or at least better 
-- I will leave out the word "much" -~ he would do better 
on the test than if he was given the test or had taken the 
test in standard English? 


A That is right. 


Q Therefore, any results that you got from the 
| 


tests, sf given in standard English, would not be accurate 
results of this pupil's achievement as compared to the other 
test? 

A No, I would strongly take the position that an 
achievement test in standard English measures achievement 
in that language and this is one of the things we need to 
know about low-income youth, to help them, to advise then,, 
to help give appropriate school programs for them. 

I would say it is not a dialect tn any sense, If 
you take a boy that is very adept at nis slum dialect but 
can't handle standard English, he is going to be handicapped 
in training programs and in life in’ general. 

Q Let me ask you this on Do you think that use 


of the test in some language other than his own language and 
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A But it is a language test. 
Q We realize words are used, but they are the words 
of the child with which he is familiar? 


A 
Q Then I am saying if that test had been administered 


rather than the Otis Tests, the results of which you had 
accepted here, would not this Chart 117 be different? 
A Yes. 
Q In your opinion? 
Yes. 
Now, Dr. Dailey, isn't 4t true that what you are 
saying about the Otis Test, in that it measures a skill and it 


is a skill which the child needs to be successful in American 


life -- 


A 


Q -“- aren't you really fust saying that in order for 
American children te be successful in American life, whatever 
race or ethnic group or socio-economic group they belong to, 
they need to know standard English and grammar? 

A That is right. 

Q That is really what it comes down to, isn't that it, 
in essence? 


A Yee. 
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Q Now, would you say, as & test expert, that the 
Otis Test is a good test for children who Bore at its lower 
end as against children who score in the middle? 

A Well, depending on how low you go. It wouldn't 
be appropriate for diagnosing mental retardation but I say 
4t ought to be fairly satisfactory for use with such children 
as this who aren't as rapidly developing as Sas 

Q But in order for these children in the lower ranges 
to do well on the Otis Test, they would have to have a 
command of the English language certainly sufficient or Cco= 


equivalent to the standardized group which stendardize the 


test, isn't that correct? 


A Yes. 


o 


Q And if they were considerably different than the 
standardized group, you would expect much lover or lower 


results, isn't that correct? | 
A Yes. | 
Q If they were in a much lower socio-economic category, 
for example? : 
A Yes. : 


Talking about standardized tests for a moment. 
i 
I understand it is your opinion that local norns 


Q 
4 Yes. 
Q 
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are highly desirable where you have populations considerabiy 


different from the test population? 


A Yes, local horms end special-type norms are 


valuable. 

Q Now, you have studied the Washington, D. C. school 
system, have you not? 

A Yes. 

‘Q And I might ask you one question about that. Did 
you find any school system across the country in any of your 
tests, whether it be Project Talent or any other in which 
you have been involved, which was like the Washington school 
system on a racial admixture today, 93 per cent Negro or 
90-plus per cent Negro as ageinst 10 non-Negro? 

A No, I would say there are not any as extreme as 
that. . 

Q This is a unique school system, is it? 

A Yes. a 

Q Now, just to look at 117 again, to get back to it, 
es wanted to know why you selected the fourth grade as your 
grade level? 

A Well, this just reflects the availability of tests 


routinely given in the D. Cc, elementary schools. They 


concentrate on grade four and grade six and these particular 
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Q You know the difference between ADA and ADM 
figures, do you not? 


A Yes. 


Q And is it your opinion ADM figures would be higher 


than ADA figures? | 

A ADA figure would be higher, wouldn't 4? 

Q I don't know. I am asking you the question. 

There has been testimony in this lawsuit that the 
’ ADA would be a lower figure than the ADM figure. 

A Per pupil expenditure for average daily attendance 
instead of average daily membership? 

Q Correct. 

A I would have to refresh ny menory te be sure 
on that. i 

Q But, in any event, there would be a difference 
between which figure you use, isn't that See 

A Yes, but no difference that would have anything 
but a general picture you get on a chart Like this. 

Q All right. You say the ADM figure would present 
the same pattern as the ADA figure? 

A Yes. | 


Q Now, to repeat the question which I started with 
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“you before we went off into the figures chensetvese would 
you not say from this chart, as you look at it, that as a 
general rule from what the chart shows that the reading 
level tends to increase as the per pupil enenditere goes 
up? 

A Well, if you compute e coefficient correlation, 
there will be a very low positive correlation there between 
reading and per pupil expenditure, but it becomes zero as 
you hold income level constant. But there is a very low 
positive correlation there if you want to examine the 


coefficient correlation on it. 


nn re let us leave income out, because income 


is not a part of this chart. So I am Just asking you the 


question, to put it in my own Simple language, would you 
not agree that from your chart that as per pupil expenditure 
goes up yor have more schools ebove the fourth grade line 
than you have when it is lower? 

MR. CASHMAN: Your Honor, I think the witness 
has already answered the question that was put to him by 
counsel. He indicated that if it were figured out on a co- 
efficient correlation it would register a very low 
correlation. 


Now in tems of pointing out dots on the chart, 
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I think the dots speak for themselves, Your Honor. I think 


we are repeating the testimony here. 
THE COURT: I think the witness testified on 
| 
direct examination, as I remember it, that GESES was very 


little correlation between the two, and I think counsel is 
attempting to show that | acres there is more than he first 
thought. | 

Now, Doctor, suppose you just tell us what your 


conclusion is with reference to this particular matter. 


’ 


THE WITNESS: My conclusion is that there is a 


A 
ve very low correlation here. 


_ 


THE COURT: By a very low correlation, you mean 
what? Is this a positive, negative, or what does it mean? 
THE WITNESS: It is a very low positive correla- 
tion there, that the reading is very slightly better in 
schools that are quite a bit more in per pupil expenditure. 
"THE COURT: Ali right, sir. : 
. BY MR, KUNSTLER: : 

Q. When you say very slightly better, that term 
does not apply in the 420-460 range, does it, where you 
have eighty percent above and twenty percent below? 

A Well, I would stick by my testimony that this is 


a chart illustrating a very low positive correlation. 
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A Yes. 
(eee Ta te 
iG Q Now are you prepared to say that low socio- 

economic groupings of Negro children, is it your testimony 
that race is immaterial? And when I sey race, I mean by 
race, just to define it, all the factors, psychological and 
otherwise, that go into the makeup of the Negro child with 
which I assume you are familiar. 

A it seems to be immaterial in this sense, that if 

you get white children who come from homes that don't 
stimulate them, they are poorly educated and low income, you 


find that they don't respond well in school. 


if you find Negro children who are stimulated 


well at home, they respond well in school. 


~ 


Q Well, do you find any difference between the 

Negro idiom that the Negro ghetto child has and the idiom 
which the white ghetto child has? Have you made any 
comparisons of these two? 

MR. CASHMAN: Your Honor, may we learn what 
counsel means by i.diom? 

THE COURT: Will you explain that. 

MR. KUNSTLER: I will use the term dialect which 
the Doctor has used. 


THE COURT: Yes, he understands dialect, 
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school, 


Q Let's see what you did study, because what you 
| 


studied is not illustrated in these charts, is that 
| 


correct? | 


A ‘Yes. 

Q Let's take what you studied and let's list them 
all and see how that would affect these two charts. 

A. Yes. : 

Q You took age of school, I presume, is that 
correct? 


A Yes. 


Q And what else did you take? 


A How overcrowded the school was, whether they 


had a library in it, per puoi expenditure, how many of 
the children had free lunch, how many were in different 
special programs and the like. : 


We aiso had the crime rate in the Census tract, 


we had the educational level in the Census tract, and we 


had several other Census variables. 


Let us say we take all of those things, maybe 


even more that you have forgotten or that I don't know 


about. Let's take all of those and throw then into this 


chart. I am asking you to imagine at this moment that 
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we have throw them a21 into this chart. 
What difference would they make on the placing 
of these dots in both of these situations, if any? 

A Well, actually, not very much. Now let me speak 
to the point of studies we made of what does predict how 
well the school will do. You find that foremost, the most 
important predictive fector is the average income of the 
families. You find actually that very little adds very 
much of the ability of family income by itself to predict 


School performance, 


We found that such things as overcrowding of 


the building, the age of the building and the like had very 
little to do with it when you hold these things constant, 
that the primary determiner of how well children do in school 
Secs vo-se-the median family income situation. And this 
means that if you have a school serving low income parents, 
you will expect overwhelmingly poor performance regardless 
of how much is spent or the Size of the classes or the age 
of the building or whether it is erowded or not. 

Q Why can't you make the opposite assumption, 
Dr. Dailey that the blacker the School gets that the worse 
or lower the reading levels are? Why isn't that just as 


valid an assumption as your assumption? 
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| 
| 
and this makes the per pupil costs go way up. 


Q Let me ask you this, Dr. Dailey, while you are 
on the subject of overcrowding. Was it not true in your 


study of the numbers of pupils in the various schools that 


| 
there was a correlation between overcrowding and the 
| 


predominantly Negro schools? | 


A That is true. 


Q But you reached the conclusion that that has no 

; | 
effect on the education of the children or the reading 
. | 


levels of the children? 
A That is right. In cases where the schools are 
| serving children at a given income level, the achievement 


is the sane regardless of the degree of overcrowding. 


Q Doctor, you are not an educator, are you, in 


| 
the professional sense? 


A I am a research professor of education. 


Q That is right, but your experience has @11 been 


in the area of testing, has it not? : 
MR, CASHMAN: Your Honor, this is an obvious 
oversimplification of the testimony that has already been 
given. 
Now I put this gentleman on the stand as an 


expert in a particular area, | 
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FR. KUNSTIER: Your Honor, can zyou hear me without 


THE COURT: Yes. 
_————~ _ BY MR. KUNSTIER: 
Q The persons selected were then administered the 
test, is that correct? 
A That is right. 
Q Now, when you say a random sampling, what grade were 
they from? 


A They were from the ninth grade. 


Q All from the ninth grade at each one of these 


schools? 

A That is right. C 

Q And then wnen these tests vere scored, you found 
that. these random selections in the various junior high 
schools in the City of Washington were scored, with one 
exception, Terrell, they scored much above, the lowest almost 
8 per cent approximately, and the highest some 30 per cent 
above the total school populations of the test schools in the 
other areas? 

A Right. 

"Q Now, did you correlate the Project Talent scores 


that these students received with their achievement scores, 
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would be pretty much like Gorden, maybe higher. hat it 
would be way up at the end of the scale since it is a very 
tigh income area. | 

I would also think that if you picked a11 around 
‘the District and got a group of Negro students of the same 
income level as Teal, you would get pretty much the same 
sort of result. 
Q Now, Gordon, as of 1965, October 21, 65 -- reading 
from our P-4 <= had 506 whites and 447 Negroes. 
A ‘Yes. | 
Q Very close to fifty-fifty. In your opinion, does 
that have any bearing whatsoever on the fact that that 
school is up to 60 on the percentile? 
A I doubt it, if the family income 1s held constant. 
I would predict from the dynamics of the situation in the 
District of Columbia schools that a junior high school that 
is fifty-fifty or that near balanced probably has Negro 
students with a considerable proportion of white-collar 
there. It just usually breaks that way. - 
= | 
@ In all of your discussion here this morning and 
this afternoon, you used the word, "constant," if income is 


held constant, and the like. 


ZI wanted to ask you whether you considered in your 
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figures whether teaching quality was held constant, what 
effect that would have? 


A Well, in so far as you can measure teaching quality, 


which you can't really, you can almost ignore it without 


any effect on the results you get in these statistical 
‘studies. 

I think that is probably largely because nobody 
can recognize real teaching quality. But it means that 
one group of teachers in one school probably averages out 
to be about as effective as the other. 

Now in these studies we have attempted to measure 
teacher quality by such things as == if you are considering 
eifferent school systems, you can consider how much you 
pay them, and compare that. Of course, in D. C., they pay 
them the same. 

We consider things like the experience of the 
teachers, the amount of academic training they have, and what 
not. None of this seems to have much rélationship to the 
reeults you get. 

Q It is true, is it not, that outside of statistically 
comparing such things as experience in teaching and B.Ats, 
end H.A'ts and Ph.D's, and Sarerioe and the like, thet it is 


statistically impossible to measure the teacher's quality 
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outside of those factors as a teacher? 
A I think that is true and the conollary is this: 
Since it can't be measured, principals can't measure it either, 

80 the teachers that happen to assemble in one junior. high 
school as compared to another probably don't differ very 
much. And you have something that seems te me to be like 
a-random collection of teachers in each school. 

Now, the teachers in one school system can be better 


thananother, and I am sure that sometimes you end up with 


better teachers in one school that in another. But I doubt 


| 
if it differs a great deal in the real ability of the 
| 


teachers, because I admit that we researchers can't really 
measure teaching ability, neither can the principals and 
neither can the people who hire the teachers in a precise 
Way 
I doubt if you find the teachers in any one school 
are very much better than the teachers in another school in 
the District. 

Q Yow are talking about statisticaliy? 

A I am cone about statistically. 

Q Would you agree with me if there was some way to 
test, adequately test teacher qualifications, it is possible 


you might find some schools had better teachers than other 
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language they have been exposed to, they have developed a 


very appreciable amount of skill. And that furthermore, 


some of them don't do it; some do it. You find that mental 
retardates, for example, are very poor on my test. And it 
shows a lot of promise in a new way of diagnosing mental 
retardation, 

I think that probably they will learn to reed 
later proportional to how well they learned to do thig 
language facility in their own language, if they have an 
opportunity to acquire these language skills. 

Now, having that equal opportunity is about 90 
per cent being fortunate enough to have a home where standard 
English is spoken during the formative years. - 

Q Well, have you made any study yourself of the 


effect on these low-income children of being placed in a 


Bchool which would be, say, a middle-income school? 


ee 8 ae z 
Q Do you have any opinion from your analysis as to 


what the effect would be if you took children from a loyw- 


income school and placed that child in a middle-income 


school? 


pO Cen weaiea 70 Peretti tein mace, 


| 


MR. CASHMAN: Objection, Your Honor. I think from 


the witness! previous answer that he has not considered the 
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matter, that to ask his opinion on it is completely improper. 
THE COURT: Well, I thought the Seomiess question 
was whether or not he had made any study. 
MR. CASHMAN: That is right and now his next 
question, as I understand it, Your Honor, is, do you have 


an opinion as to what would happen if a ehild were so 


placed. 
| 
THE COURT: An expert can have an opinion without 


having made a study. 
Do you understand what we are talicing about, 
Doctor? — 
THE WITNESS: Yes, sir, and I am'willing to give 


an opinion. 
THE COURT: You are. You feel qualified to give 
an opinion? : 


THE WITNESS: If you accept it as my opinion. 


THE COURT: All right. I will overrule the objec- 


Give your opinion. 


THE WITKESS: My opinion is it wouldn't help much 


because it is far too late, that the basic habit patterns 
have been fixed during the formative years and that it 


probably wouldn't help a great deal. What would help is to 
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go into the home and help those parents learn how to 


stimulate their children better and help teach them language 


better, and if that were done during ages two and three, and 
the like, it -would make a big difference and we are 
actively engaged now in developing materials to do that. 

I think most of the things you do after a child 
is of school age, eight, nine or ten years, he has already 
learned all the wrong ways of using the English language 
and it is very difficult to heve to unlearn those mistakes 
and then teach them English in a way that they can be compe- 
titive ina Job situation. 

BY MR. KUNSTIER: 

Q Dr. Dailey, have you studied any of the projects, 
ang I will mention Syracuse, New York, just to mention one, 
where children from low-income schools heve been transferred, 
bused inte middle-income schools as to what happenes to 
their educational progress after a year, two years and 
three years in those schools? 

No, not that one. 

Have:: you studied any of them? 

I have read some of the reports. 

What cities have you read reports about? 


Well, I have some familiarity with some of the 
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@ Now, would you indicate to the Court whether or not 
you are presently in the process of acquiring local norms 
for the District of Columbia? 

A Yes. My group is as a by-product of what we call 
the development of a statistical model of the District of 
Columbia school system. The purpose of this is to help 
evaluate the results that they get from their new programs 
under the elementary and secondary education act, 

All these data that we have been talking about are 
part of that statistical model and the purpose of giving the 
Project Talent test was to establish the base line for 


this statistical model. 


What we are going to do, in effect, almost is to 


have a special norm, specific to each student, anc all that 


is known about him in terms of his background, his prior 


record, and so on, and we will have a norm to know what to 
| 

expect of him. Not just a norm of what to expect of every 

child in the United States or average child in the United 

States or the average child in the District of Columbia or 


| 
even the average low-income child in the District of 


Col umbia e | 
We will have a norm of what to expect in terms 


of dropping out of school or achievement, and so on, for 
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each child, considering all the ene that we ‘mow about 
him. If he comes from a well-educated but low-income 
family, that will be cranked into the expectations and 
80 we will have a prediction of just what to Spee of each 
child in the country. 

Now, this is a step forward to what you get in 

& very prose way from what we call local norms or special 
norms. Now we will have both the conventional types of 
locai norms and something that. even goes a great deal farther 
than local norms, I think, as soon as we finish running 
our material through the computer, and that will be in about 
three months, 

Q The District will have the norms that you describe 
in about three months? 

A Yes. 

Qg Now, when were the plans set in motion to acquire 


\ these local norms as part of the statistical model for the 


ws that you have described? 


A A About a year azo. 
— =~ 
Q Now, sir, you indicated that we will have more 
than just city-wide norms, is that ea 

A That is right, 


Q There ig a further breakdown? 
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Q Then, when the District acquires these norms which 
; you have indicated willte in about three months, what will be 
the District's position with respect to other large cities in 
the possession of local normative stenderds? 
A I think as far as I know we will de more advanced 
than most comparable school systems in terme of the flexibility 


of the normative standards we have on students. 


aera" 


MR, CASHMAN: Thenk you, Dr. Dailey. I have no 


further questions. 
=p RECROSS-EXAMINATION 
BY MR. KUNSTLER: 

Q ji When you were talking about local normative stan~ 
dards you were not talking about local normative Eiandaratren 
tests, are you? = 

A Yes. : 

Q Oh, you are. Those are going to be locel normative 
standards for the Stanford~Binet tests and doce normative 
standards, or local norms Hr all of the tests, is that correct? 

Q And those local norms are gceing to be predicated on 
each individual student ~- that is, you are going to create 
local norms for each student? : 

A ‘That's right. i 

Q Then, is it going to mean thet there wiil have to 


be other standards at least once during the school program, or 
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as soon as it becomes available to us. 

THE COURT: All right. 

MR. KUNSTLER: There was one other thing, Your Honor, 
which I thought Mr. Cashman might be in a position at this 
moment to indicate. 

The Court asked on page 2802 and 2803 of the record 
for a verification by the defense of whether Exhibit 52 was 
based on the 1960 Census figure for the District of Colunbia 
and Mr. Cashman said: 

The total population, I believe, is related 

to the 1960 Census figures. I will take the Court’s 

adnonition and I will verify that. 

I want to know whether that has been verified. 

MR. CASHMAN: Your Honor, I have overlooked checking 
on that. I am going to have it checked right now. 

THE COURT: All right. 
eee 

MR. KUNSTLER: The only other thing I have marked, 
Your Honor, is on page 2852 and 2853 of the record. Mr. 
Redmon indicated that he would check and see if the -- on the 


availability cf the figures of how many Negro parents took 


rs — od 


advantage of the optional zone to send their children to 


en 


Ballou... Mr. Redmon said: We will check and see if they are 


MR. CASHMAN: May I see it, Your Honor? 


THE COURT: Surely. 


Let counsel see it. 
MR. KUNSTLER: Yes. 


THE COURT: All right. 
| 


(Mr. Kunstler shows tc Mr. Cashman) 


BY MR. KUNSTLER: 
Qa Now, Mr. Hobson, you also referted to some other 
exhibits. ; 
I want to show you -- 
MR. KUNSTLER: May I have marked, Me. Clerk, F-8 
and F-9 for identification? 
THE DEPUTY CLERK: Plaintiffs' =e F-8 marked 
for identification. : 
(1964-65 Eepencientes per pupil for 
elementary schools marked as 


Plaintiffs' Exhibit F-8 for identi- 
fication.) 


Plaintiffs' Exhibit F-9 marked He ee 


(Same as FS8 only for junior and senior 
high schools marked as Plaintiffs’ 
Exhibit F-9 for identification.) 


ae 
a 


BY MR. KUNSTLER: | 

0. I show you F-~8 and F-9, which are respectively the 
} per pupil expenditures £6r 1964-65 for the clenentary schools, 
which is F-8, and the same for the junior and senior high 
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scho61s, which is P-9, and ask you if you consulted those in 
the preparation of your chart? 
A (Examining) 
- No, I did not consulte these documents in the prepara- 
tion of my chart. 

I didn't deal with the junior high schools and the 
expenditures per pupil that I used for the school year 1964-65 
came from -- just one second. 

I am sorry. Yes, I did refer to F-8. 

6 _ F-8? 

A Right. That is where I got these. 

Q F-9 refers to the junior and senior high schools 
which are not on your chart? . 

A I did not use F-9. 

Q@ All right. 


MR. KUNSTLER: Then, Your Honor, I would like to offer 


F-8, which is also a District of Columbia document. 


BY MR. KUNSTLER: 

Q Now, while counsel is looking at F-8 and P-5, I will 
hand you back V-20, and ask you what that chart purports to be. 
A V-20 again is called Selected Data on District of 

Columbia Elementary Schools in the School Year 1962-63. 


The source of this chart is Plaintiffs' Exhibit P-7, 
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AFTER RECESS : 

MR. KUNSTLER: Your Honor, we will call as our 
next witness Caryl Conner. I might indicate, Your Honor, 
thet this is not a rebuttal witness. We left in the record, 
if Your Honor will recall, an opening to call her when I 
indicated there had been just issued a report with reference 
to the number of failures in the Armed Forces among Negroes 
from the District of Columbia taking the Arued Forces AFQT, 
the Armed Forces intelligence test; and the record will 
bear out thet we indicated that we would hola the record 
open; aaa Your Honor gave us permission to hola the record 
Open for Mrs . Conner who was oat available then. 

Thereupon, : 

CARYL CONNER : 
was called as a witness for the plaintiffs end, being first 
Guly sworn, was examined end testified as follows: 
| DIRECT EXAMINATION : 
Scene rene 
BY MR. KUNSTLER: 


Q 


2 


Mrs.Conner, will you state for the record by 
| 


pow you are employed? 


‘ A By the Departuiont of Health, Education and 


Welfare in the Office of Baucation. 
Q And what is your position? 
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A I am the maneging editor of the magezine, the 
Auerican Education, 

Q Would you gve your name for the record and Spell 
both your first end last name? 

A My name is Caryl, C-a-r-y-l, Conner, C-o-n-n-e-r. 

ER. KUNSTLER: May I have this marked A-34a. 

THE DEPUTY CLERK: Plaintiffs' Exhibit A-34e 

marked for identification. 

(Copy of American Education 
magazine, October 1966, was 
marked Plaintiffs! BEE EY A-342 
for Identification. ) 

BY MR. KUNSTLER: 

Q Nov, you mentioned the magazine, American Education, 
and I ask you, is this document A-34a, a copy of the American 
Education? 

4 Yes, it is, 

Q And what is American Education? 

4 it is the official journal of the Office of 
Education, the only regularly published periodical that 
represents the Office. 

Q And how often does it cone out? 


A Ten times @ year. 


g Now, I heve shown you the issue for what month? 
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October. 


A 
Q Of what year? 
4 


1956. 
Q And I call your attention to an article called, 
"How Good Are Our Schools?” and ask you whether you are one 


of the authors of that article. 

A Yes, I au. 

Q And who is the other author? 

A ‘Richard de Noufville. : 

Q And vho 4s Richard de Noufville? : 

A Richard de Neufville was the White House fellow 
&ttached to Secretary McNamara last year. He was previously 
a national nerit scholarship winner and National Science 
Foundation scholarship holder for four years, both 
Scholarships four years. He is presently on the faculty at 

In what capecity? : 

As an assistant professor. 

In what field? 

Civil enzinesring. : 
Q Now, Mrs. Conner, you amp Rat en expert in 


education? 


A No, sir. . 
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Q . And I want to cali your attention to the chart 

which appears, I delieve, is it page 9? 
& I don't know which chert you are referring to. 

Q On page 9 of the October 1966 issue of American 
Education, and I ay referring only to that chart which is 
the extreme right-hand side of the page, which 4s headed: 
"Armed Forces mental test failures, 18-yeer-olds: June 196%- 
Deceniber 1965 study (by percent). 

Now thet is e chart illustrating what? 

4 The failure rate on State by State basis with 

white and Negro breakdowns of an eighteen month study of 


early. examination of 6ightecan year olds conducted by the 


Department of Defense as a result of the Manpower Conservation 


Coumission's recoumendation to the White House. 

Q I wented to ask you, a failure rate on what? 

A On the Armed Forced Qualification Test. 

Q Can you explein to the Court Just what the Armed 
Forces Qualification Test is? 

A It is an examination administered by The Surgeon 
General's Office of the Department of the Army, and it is 
taken by everyons entering or being considered for entry 
into the Armed Services, all branches of the Armed 


Services. 


MR. KUNSTLER: Thank you. 
BY MR. KUNSTLER: | 

Q . Mrs. Conner, I show you A-38 for Identification 
and ask you if you can indicate to the Court what that 


document is. 


A This is the document received from the Department 


| 
of Defense which has the white-Negro breakdown, on the 


eighteen month study of 18-year olds. 

Q Does that correspond to the chart on page 9? 

A ‘It does, and the only difference ie in some 
cases there are stars on the chart now where the total number 
of people examined provided a sample so smal that we felt 
the percentage figure was meaningless. 

Q Now, with reference to the chart which appears 
on page 9 to which we have already made reference to, would 
you indicate, and I might say that I am just asking now 
for mathematical ranking, no opinions whatsoever, in 
percentages of Negro failures on the AFQT, would you indicate 


what the, say, ten jurisdictions which have the highest 


numbers of failures are? 


MR. CASHMAN: Your Honor, I have an objection 


| 
to the question on the grounds that. it is not relevant. \ 


s 


THE COURT: The objection is overruled. 
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THE WITNESS: By jurisdictions-- 
BY MR. KUNSTLER: 
Q i mean by States or the District of Columbia. 
That is what I am referring to as a jurisdiction. 
A Did you ask me for the highest failure rate 


among Negroes or the total failure rate? 


Q I am asking you for the highest failure rate among, 


Negroes. 

A he District of Columbia, South Carolina, 
Mississippi, North Carolina, Tennessee, Lovisiana, Virginia, 
Alabama, Georgia, Arkansas, and Florida, 

Q Now, I notice in looking at the chart that Nevada 
and Arizona list 68.2 for Nevada and Arizona 68.1. Would 

_you inelude..those among the highest percentages? 

MR. CASHMAN: Your Honor, I understood that this 
witness was going to be asked what figures were displayed 
on 2 particular tabular representation, no opinions, no 
interpretations. 

Now we have already learned that this table 
comes from the Office of The Surgeon General of the Army 
and not from the Office of Education. 

Now whether or not she would include the figure 


in those above the national average on that is of really no 
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THE COURT: All right. We will wait for 
Mrs. Conner now. 
Mrs. Conner, will you take the stand, please. 
‘Phereupon, : 
CARYL CONNER 
resumed the witness stand, 
om CROSS EXAMINATION 
BY MR. CASHMAN: 

Q Mrs. Conner, I am going to show yu Plaintiffs! 
Exhibit A-40 which has been marked for identification; and 
apart from the covering letter, I am going 3 ask you to 
describe to the Court what is in that exhibit. 

A It is a typed copy of a manuscript which, I think, 
was either the last or the next to last version of the 
erticle called How Good Are Qur Schools, ~ 

Q Yes. Now the article called How Good are Our 
Schools is the article that appears on pages 1 through 9 of 
the October issue of American Education, isn't it? 

A Yes. : 

Q Now, can you tell me how many men from the 
District of Columbia were examined in connection with the 
table that is on the rightmost side of page 9 of your 


article? 


A Yes. 


All right. How many wen were exemined? 
A What I have the table on, Negroes, right? 
Q I asked you if you lmow how many ten were 


exanined. 


4 Yes, I have that information here, but it is not 


in evidence. Do you want me to give it to you now? 


Q Yes. Can you tell ne, please? 

A Sure, 2,054, 

Q And of that number, how many were Negro? 

A 2,625. 

Q Now, can you tell me how many men from the State 
of Colorado, how many Negro men were examined? 

A ke, . 


Now, you say 42? 


Q 
A That is right. 
Q 


And the figures for Coloredo are contained in the 
table, are they not, to which We @re asking reference, the 
table on page 9 that has been offered? 

A The percentage figures? 7 

Yes. 


Yes. I don't know. I assume they are, aren't 


Do you have a copy of that before you? 
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Q Please pull it out. Kindly refor to the table that 
has been offered to this Court. . 

A - Did you ask me @ question? I an sorry. 

Q What I asked you was whether or ae with 42 men 
I believe you said as the Negro sampling in Colorado, whether 
the Colorado percentage figures are in the table offered to 
the Court. 


A Yes. | 
Q Now, would you kindly refer, please, to Nevada, 
and will you indicate to me how many Negro tren were exemined 


in connection with that percentage breakdown? 


A 85. | 

Q Now, in connection with the State of Kansas, would 
you telim how many Negro men were examined? 

A 170. : 

Q In connection with Montana, how many Nesro men were 
examined? ! 

A a can't find it. One. 

Q Now, I ask you if there is an explanation at the 
bottom of the chart, the tabular chart we are referring to, 
that makes reference to "too small--figure meaningless"? 

A Yes. | 

Q And what kind of ea representation 4s that on the 
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chart? What on the chert means, "too su2ll--figure 
meaningless"? 
4 wo stars. 
Q All right. Now, vith respect to Montana, do those 
two stars appear? 
A No, oot they certainly should. I would like to 
go back and change it. 
Q With respect to Kansas, do they enpear? 
Ne. 
With respect to Nevada, do they appear? 
No. | 
With respect to Colorado, do they appoar? 
No. 
Well, did I esk you any more than those States? 


i really don't remember. 


&4 
Q 
A 
Q 
4 
Q 
A 
Q 


ZX don't myself. Now, consulting that tabular 
chart again, if you will, please, would you indicate to me 
how many Negro men were examined: in Mississippi? 

A 3,685. | 
North Carolina? 
3,560. 
Tennessee? 


2,262, : 
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Louisiana? 
3,710. 
Virginia? 
2,984. 
Alabama? 
3,454. 
Georgia? 
3,037. 
Arkansas ? 
1,070. 
Florida? 
3,257. = 
And again, the District of Columbis? 


Q 
A 
Q 
A 
Q 
A 
Q 
A 
Q 
A 
Q 
A 
Q 
A 


1,625. 
Q Now, of the ones that I just moot the group I 
just read you beginning with South Carolin, and concluding 
with Arkansas, I am going to ask you if the District of 
" Columbia did not score better than all those States in 
terns of the Negro achievement on this particule: 
examination. | 
A The District of Columbia Negro failure rate was 
not as bed as the deep South States. : 
Q And of the States that I just indi cated-- 
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A All of which were the deep South States, 

Q Now, in terms of the national average of Negro 
failure on this AFQT test across the country, what was the 
failure rate among Negroes across tke country? 

4 67.5. / 

Q Ang, therefore, the District of Columbia was below 
the nations2 average as far as failure rate auong Negroes is 


concerned, is that correct? 


A It was. I think you have to bear in mind the bulk 


mene 


—. 


of the Negro population 4s in the deep South. 


Q The bulk of the Negro population is not what I 


$ 
i 
; 
$ 
+ 


Vas asking you. I was asking you whether on a national scale 


sadn ead bad 
seen 


the District of Columbia did better than the national average. 
A Yes. 
Pee 


APR ES: 


PERT, 


Q Kow, I see that on pages 8 ang 9 there are other 


<v 


tables, Mes. Conner, and I &m going to ask you to consider 
the first table on pege 8, which-- 

BR, KUNSTLER: Your Honor, J an g0ing to object 
to any testinony that has to do with other charts. We 
offered one chart, end the testimony was directed to one 
Se. 

MR. CASHMAN: Your Honor, if I may explain the 
reeson for the line of questioning, 


THE COURT: I thought perhaps you vould like to 
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Q I wanted to ask you just one or txo Questions, 
How many Negroes were involved in the State of New York? 
A 3,680. : 7 
And what about the State of T1linois? 
2,123. , | 
Michigan? 
1,374. 
California? 
I guess that is 1,041, 


And Pennsylvania? 


Q 
A 
Q 
A 
Q 
A 
Q 
A 


Where is Pennsylvania? I can't find it. 
MR. CASHMAN; It is the third vlock up from the 
bottom. | 
THE WITYESS: 1,390. 
"By MR. KUNSTLER: 
Q ° Now, Mr. Cashman raised the point about the fact 

! that, I think, Montena only had one Negro and you have 4 
figure there ef 109 percent. : 

A Obviously that figure should not ibe thore. 

Q I notice you have the figure in parentheses which 
you only do for two or three others. Why is the figure in 
parentheses? : 


A There is an editorial assistant in my office who 


is a worsn named Jeanette Sofokidis. She did the final 
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proofreading; and to be quite honest, I never looked at the 
galley proofs means and I can't really answer the question. 
ZI would not myself have done it that wey. However, I just 
cid not pay that much attention to the particular detail. 
I think ell those figures should have been starred and 
eliminsted. 

Q I notice at the bottom of the page it states 


Small sanple,and shows parentheses and uses the phrase 


8mall sample. What does that mean? 


A Obviously that means the sarple is very smail. 
Ciesrly one person is not a small sample. It is a ficure 
too small to be meaningful. It should have been starred 
rather than the phrase sm2l1l sample. 

MR. EUNSTLER: No further questions, Your Honor, 
RECROSS EXAMINATION 
BY MR. CASHMAN: 

Q Mrs. Conner, cne question. With respect to the 
figures relating to the District of Columbia, is there any 
wey of knoving from these figures or do you know how much 
of the Sample dealt with children that the District of 
Columbia had received from the Deep South? 

A Of covrse I don't, but I refer you to Mr. Harris's 


recent survey. 
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THE COURT: This is the motion for intervention and 
for stay. Mr. Jackson and Mr. Campbell. 
| { QRAL ARGUMENT BY EDMUND D. CAMPBELL, ESQ. 
MR, CAMPBELL: At theoutset, if the Court please, 
and with the utmest and greatest personal respect to Your 
Honor, which I em sure Your Honor knows I have, I would like 


to ask Your Honor on behalf of the intervenors to recuse 


yourself from further hearing of these motions, and to return 


them to the Assignment Commissioner for assignment to another 


judge. [ 


I will state very briefly the reason for this 
request. 

These motions to intervene were filed six months 
ago tomorrow. The argument before your Honor on these motions 
was heard on July 30, which is one week from six months today. 

Your Honor has not -- The Court has not taken any 
action on the motions Guring that interim period although 
the Court has in other matters in the case, and déspite the 
fact that the case is in the Court of Appeals, proceeded to 
deal with other facets of the case and to modify the existing 


injunction order. 


questions are raised on what Your Honor pacar to as 
economic deprivation as well as racial deprivation; and that 
Your Honor has, if I may say so, made a new) -~ explored in 
a new field -- the right of a District guage to enter into 
that area insofar asschool administration is concerned. 

I know of no other case where that is done. 

These intervenors as we will show to Your Honor 


| 
have a direct interest in that phase of Your Honor's ruling. 


They are greatly concerned on behalf of themselves 
and others for whom they appear on that particular proposition. 
The fact that there has been no answer to the intervening 
petition over the period of six months causes difficulty -- 

| 
administrative difficulty -- in the prosecution of appeals 
which should have been decided one way or the other in this 
vitally important question long since. 

And, for that reason, as well as ae the reasons 

| 
which have previously been cited in this case, we respectfully 


suggest that it would be appropriate for Your Honor to recuse 


himself in this case. 


| THE COURT: That motion is denied, Mr. Campbell. 
a aeeceniiael i 
When you argued the motion to intervene before this 


Court six months ago ~-- you said it was -- you asked for a 
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With respect to those particular intervening plaintiffs 
it would seem appropriate -- unless Mr. Kuntsler, or Your 
Honor -~ unless Your Honor feels otherwise, and those allega-— 
tions not having been denied, it weuld seem apprepriate -- 
under Rule 8 (d) for the Court. to consider those statements as 
true for the purposes of this appeal.-- I mean, for the 
purposes of this intervening petition. 

If that be so, with respect to the intervening 
petitioners -- other than Mr. Hansen -- we would have no testimony 
that we would care to present to Your Honor except to request 
from Mr. Kuntsler a stipulation, which it is difficult to 
believe he would object to. And, that is that two of the 
intervenors, the Reverend Mr. Sparrow, who is in this room, 
and the Reverend Mr. Jackson who is a proposed intervenor, are 
Negro Plaintiffs -- the remaining plaintiffs are -- I mean 
Negro Intervenors. The remaining intervenors are white 
intervenors. 


Before proceeding further, I think it might expedite 


the matter if we might have a consideration of that 


proposition from Your Honor and Mr. Kuntsler, because we would 


not otherwise need to introduce any testimony on those subjects. 
S aeeeniimnientenl 


THE COURT: All right, sir. Mr. Kuntsler, the suggestion 


"as the Court understands it is that the allegations in 


the applications to intervene on the part of intervenors 
with the exception of Dr. Hansen be taken as true. 

The further suggestion is that it be stipulated that 
the intervenors with the exception of the Reverenés Sparrow 
and Jackson are white. 

The intervenors, Sparrow and Jackson, being Negro. 

This is the suggestion. What is your position? 

MR. KUNTSLER: Your Honor, I have no objection to 
stipulating that the allegations with the exception of the 
Hansen motion of the various parentsas to the fact that they 
are parents and have children in the public agheel os true. 


| 
I reserve the right to question anyone as tojwhat school they 


happen to be in. Thatis not indicated. But the bare allegation, 
what they said, if there is a representation by counsel that 
these are true facts, I would accept such a representation. 


MR. CAMPBELL: I do so represent to the Court. 


MR. KUNTSLER: Then, as far as the irace of the 


various intervenors are concerned, I don't know, I believe, 
either Reverend Sparrow or Reverend Jackson. But, if they 
represent that they are black Americans I would accept it. 


It would become apparent if they take the stand. 


MR. CAMPBELL: The Reverend Mr. Sparrow is in the 
courtroom. 

THE COURT: Do you know this? Do you represent this 
to the Court? 

MR. CAMPBELL: I represent to the Court the 
Reverend Mr. Sparrow and the Reverend Mr. Jackson are Negro 
Americans. 

THE COURT: And that the other intervenors are white? 

MR. CAMPBELL: And the other proposed intervenors 


are white. 


MR. KUNTSLER: I would so stipulate. I have no 


| objection, 


MR. CAMPBELL: With respect to those requesting 
intervenors, if Your Honor please, we have no testimony we 
would propose to offer. 

With respect to pr. Hansen, Dr. Hansen is in the 
Courtroom. Dr. Hansen's intervening petition also sets forth 
the facts which he contends gives him the right to intervene 
as an individual. Those allegations have likewise not been 
denied. If Mr.Xuntsler will stipulate if Dr. Hansen were called 
to the stand he would testify as stated in the intervening 


petition, we can dispense with testimony of Dr. Hansen. 
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THE COURT: Mr. Kuntsler. 
| MR. KUNISLER: Your Honor, I don't want to stipulate 


as to Dr. Hansen. Of all of the motions to intervene his 


is the only one that states any facts at all as to the reasons 


| 
for intervention. | All of the other motions merely indicate 


that they are parents anda what-have-you, and as to the right 
to-intervene. Dr. Hansen goes through a long discussion of 
damage to his reputation and so on as his reasons for wanting 


- - ie - 
to intervene. And, while I might say in a stipulation that he 


would say these things, I think that there ought to be some 


cross examination on this area of Dr. Hansen's allegations. 


: 
He makes rather broad allegations, and since these are not 


pleadings, I didn't deem they have to be answered as pleadings. 
| 


They are merely motions to intervene. I answered them by 


moving to dismiss them. 


] Now that they are back here, I have no objection to 
him stipulating that he would testify to these things, but I 


aes 
think I would like to reserve the right to cross examine him 


| 
as to some of them. | 


MR. CAMPBELL: If Mr. Kunstler will stipulate that 


Dr. Hansen will testify as set forth in this intervening 
| 

petition, we will now submit Dr. Hansen for cross examination 
| 


on these statements. | 


Dr. Hansen? 

May I hand this to him? ‘This is the intervening 
petition which was filed on behalf of pr. Hansen, which I 
am now handing to the witness, 

MR. KUNTSLER: Thank you very much. 


CROSS EXAMINATION 


\ Whereupon, 


CARL F. HANSEN 
witness in his own behalf, having been duly sworn, was 
examined and testified as follows: 

CROSS EXAMINATION 
BY MR. KUNTSLER: 

Q Dr. Hansen, would you take a look at that document 
which your counsel has just handed to you and tell me if that 
is the motion to intervene individually and on behalf of other 
interested persons for the purpose of prosecuting an appeal 
herein? 

4. It is the motion. 

a It is? And this is the one that you executed under 
oath on July 17, 19672 ec 

A That is correct. 

Q Now I notice, Dr. Hansen, in looking at it, it 


indicates that it is on behalf of "other interested persons." 
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Would youlindicate to the Court who those “other 
interested persons"are, if you know? : 

A ©, - You mean indicate them by name? the leaders by name? 

a I will ask you first, what did you mean by that; 
and ask you if you do have names. : 

A. I meant by that a rather generic intent to be 
speaking in behalf of the total citizenry or anyone particularly 
and specifically injured by the Court's Opinion, without 
reference to individuals as such. 

Q I see. So, you were representing as I understand it, 
everybody who might be opposed to the Court's decision in the 
District of Columbia, is that correct? 

A I think that would be correct to say. 

Q Now, Dr. Hansen, if you will turn té page 2, and 
look at "A" at the top of the page. You see that sub-paragraph 
"(a)" which starts off, =iite personal reputation in his 
profession as an Educator and School Administrator has been 
attecked and damaged by said Opinion and Judgment of this 
Court.” | 

A I see it. Yes. 

Q Is that your opinion of the import or bent of the 


decree of this Court of June 19, 1967, that it was an attack 


on your personal reputation? 


A This was the lesser intent obviously, of the decision. 
This is one of the concomitants of the Gecision. 

I certainly do not presume to indicate that the 
Court would lower itself to be concerned primarily with my 
reputation as a school administrator, and the intention of 
the Court was obviously far above that. 

Q I see. 

Now, can you indicate for the record, how your 
reputation has been damaged by the Opinion and Judgment of 
the Court? 

A It-is a little difficult for me to indicate what 
others are thinking of me in respect to the decision, but I am 
certain of this, that interwoven in the Opinion of the Court 
is an interpretation of my services as superintendent of the 
schools, my intentions, my motivations, and -- intentionally 
or not -- the Gecision in a sense attacks my integrity as 
an individual and as a schoolzadministrator, 


And, the newspaper accounts, and in at least one instance 


a nationally published article on the school system, based 


in part on the findings of this Court, have in fact made my 
services in the school system suspect. 


I must say again, however, that my reason for being 


as an intervenor in this case is not to vindicate myself, but 
to serve the larger interest of the communi ty on education as 
a whole, and to protect so far as I am able the integrity of 
Boards of Education in the operation of schools under 
legislative authority granted to them , sp as agencies that 
created them. ; 

Q Would you say, Dr. Hansen, that your primary purpose 
in attempting to intervene in this action was the latter which 
you just mentioned rather than the former, which is the 
protection -- alleged protection -~ of your own reputation 
in the profession? 

A, It is impossible to separate the 5 factors. 

Q Which do you consider the more important? 

A I consider them equally important! because in 
large measure, judgments of the Court are based upon 
administrative actions for which I am responsible. 

Therefore, the two are imaterretatear cannot be 
separated in my judgment. i | 

Q Dr. Hansen, you have indicated that with reference 
to the first, which involves your personal reputation, that 
there hs been -- as you indicated here -- some attack and 


| 
damage to that reputation. | 


Can you give us for the record whether these attacks 


have been from the outside, objective attacks, or whether this 


is a subjective determination by you of the effect of the 


Gecree upon your reputation? 

A <I can give you a specific illustration if I must be 
personal. I dislike very much making a public display of my 
particular personal problems. If I may do this without being 
asked the question of what school or what institution it is that 
was considering me for employment, I can give you a specific 
illustration in which reputation has been affected and may 
have influenced a negative decision. | 

If I can spare the institution by name, I will ‘give 
you particulars. Otherwise, I will not. 

Q I will be willing to accept the particulars for the 
time being. 

THE COURT: I don't think that is the question, Mr. 
Kuntsler. I think Dr. Hansen doesn't want to mention the name 
of the school under any circumstances. 

MR. KUNTSLER: Oh, I have no intention of even 
asking him that. I say for the time being;I don't mean I 
am going to come back. 


THE WITNESS: I won't answer the question if you 


| BY MR. KUNTSLER: 


Q The question is, without naming the institution, 
would son SSD the specifics? i 

A Yes. I was -- shortly after my retirenent, separation 
from service here, I was asked if I would be interested in 
applying for a position on the staff of a Depeesnae highly 
regarded institution of higher learning outside the city of 
Washington. I indicated an interest, but as the -- particularly 
the article in the Saturday Review struck the presses, in 
which my administration was counted to be a national monument 
to failure in part based upon the findings of this Court, the 
interest in my coming into this institution disappeareé 
completely. | 

Q Now, Dr. Hansen, did anybody in the institution tell 
-you that you would not be considered Nees of the Saturday 
Review article which I take it is the Robert A. Carter 
article? Is that the one we are referring to? 

A That is another ore I may have missed then. 


Q Are you referring to the Susan Philson article? 


I am referring to the latter. 


Q Right. 
A 


! ; ; 
The article was discussed in our interview with each 
other. 


Q 


A But as for being able to draw a one-to-one 


relationship between the article and the decision, of course, 


no man can make that kind of interpretation conclusively. 

Q What I am saying is, if we can get as much 
specifics as we can: pia anyone in the institution Say to 
you in words or substance, "Dr. Hansen, we cannot consider 
you because of that article."? 

A The answer to that question is no. Obviously, such 
a close connection is rarely made in an employment situation. 
But, I have told you that the article was raised with me, and 
a discussion ensued with respect to it. 

Q But no one made that statement in writing or orally 
to you? 

A, That is correct. 

Q And as I take it, it was your subjective deternin- 
ation that it was the Susan Philson article in the Saturday 
Review with reference to the school system that caused you to 
not be considered for that position? 

A I suppose any conclusion is subjective. So I will 
answer yes to that. 

Q But you have no objective evidence other than the 
article that was discussed? 


A. Sir, I have discussed with you now twice the reference 


to the article and a discussion of its intent and meaning 


in the interview situation. That I maintain is objective 


evidence of interest in the article. 
Q By the way, Dr. Hansen, are you employed at present? 


A I am not employed. 


Q Now, you indicate in paragraph "(b) (1)", which is 


on page 2, directly under "(a)", that you had a -- because of 
a "conscientious disagreement with the legal and education 
validity of the said Judgment and Findings of Fact, Conclusions 
of Law and Opinion upon which the same is based, he has been 


required to retire effective July 31, 1967, as Superintendent 
| 


of Schools, notwithstanding that he is entitled, under 


contract with the Board of Education, to continue as such 


Superintendent until the 21st dayof May 1970." 
Now, when did you submit your resignation? 


A I don't remember the date. I made the announcement 
July 3 but the actual presentation of retirement papers came 
| 
to the Board approximately 10 days after that announcement. 


Q Dr. Hansen, did the Board ever request you to submit 


your resignation? 


A =6s The:-Board did not. 
Q And so the determination to submit! it was -- if I may 
| 


use the term again -- your own subjective evaluation of the 


situation? 

A The Board placed me in a position which confronted 
me with the alternative of either acting in violation of the 
Board's direct orders Or suspending an operation in which I had 
the deepest conviction by ordering me not to appeal even though 
Z am technically ~- or was then -- a member of the Board of 
Education. The Board took away from me a right which I believe 
‘has Constitutional implications if not particular ana direct 
Constitutional definitions to support it, a right which it had 
no right to deny me. 

I have been advised by legal opinion -- or was then 
“~~~ that the order was in fact a nullity because I was told 
that no agency can remove a right from another by its action. 
But, nevertheless, as a matter of professional 


Gignity and a matter of professional honor, I was obliged by 


the action of the Board to withdraw from its ewployment, in 


order to be in position to appeal a decision which in my 
judgment is intervention by a court into the right of the 
Board of Education to make policy determinations concerning 
school management. 

Q Pardon me. What I am getting at is: But for your 


own Gecision to submit your resignation, you could still remain 


legally as superintendent today,isn't that correct? 

A My point again, Mx .Kuntsler, is that I had no 
choice unless I were to completely submerge honor, forget about 
self-respect, in the face of the Board's action but to retire. 

Q Well, putting that aside for the ‘moment, in our 
discussion, legally, you could have renained as superintendent 
of schools had you decided to do so, isn! t that correct? 

A There is a question as to whether I could if rz 
Should have decided in any case to appeal. The Board then would 
have been obligated I suppose to file charges against me 
leading to my dismissal, 

Qa But -~ but for disobeying the Board's order, you 
could have remained Superinténdent of “chess. isn't that 
correct? | 

A This is a question which really in the last analysis, 
I am not competent to answer, 

Q Now, Dr. Hansen, I will accept 2 answer for the 
record.— You have indicated in paragraph " (b) (2)" that as 
a result of the damage to your reputation and standing in the 
profession that your earning capacity through employment, 


writing and publication has been damaged and impaired. 


Would you indicate for the record what your earning 


Capacity was through writing? What you were earning through 
writing, for example, for the past five years? 
A I wonder if it is necessary to divulge this kind of 
information? It is in the income tax returns, ; 
Q Well, you are making an allegation here that your 
earning capacity has been damaged and impaired, and of course, 
that is one of the reasons why you want to intervene, is to I 
imagine to offset that. I am just trying to find out,—We 
are making a record here.--what the amount of that earning 
capacity has been for the past five years. 
B. Shalk I? 
THE COURT: Can you say approximately, Doctor? - 
MR. KUNTSLER: I would like that. 
THE WITNESS: Yes, I can give you the amount through 
writing and honorariums for Speaking. It is so slight that I 
am embarassed in this public tribunal to mention it, when I 
consider how much others seems to be making in this category; 
but I woul@ say over the past five years --~ 
MR. CAMPBELL: Excuse me, Is it necessary, if the 
Court please, to have this in the record? I would cbject unless 


Your Honor feels it is important. 


THE COURT: I think Dr. Hansen is saying that the 


q ~ | 
honoraria-and the other remunerations he has received is 
minimal. Is that right, Doctor? 

THE WITNESS: Well, I am doing this thing on 


relative basis, Let me say over the last five years — 
I have no real objection to mentioning this| because there is 


nothing significant in here -- that my earnings through these 
means, publication of two books, and certain number of articles, 


and some speeches would run perhaps $2500 on the average, over 
BY MR. KUNTSLER: ! 


a five-year priod. 


Q $2500 a year? 
A A year. 
Q Are youwriting at present since you left the employ 
of the Board of Education? : 

A I tend to be writing almost all the time one thing 
or another. I am writing, putting together a document which may 
— God willing — turn out to be a book; but at this point of 
gestation, I think I would call it only that I am assembling 
material on education questions. 

Q Is your -- would you say that the amount of time you 


are spending on writing now is more or less than before your 


resignation as Superintendent? 


A I suppose I'd have to Say candidly more; 
because I really have nothing else to do but this at this time. 

Qa So, is it reasonable to anticipate that you will at 
least continue your $2500 a year average? 

a I have no reason to believe that now. There is no 
indication that there will be any -- any opportunities of any 
significant kind coming to me as a retired Superintendent. 

Q But, you are looking forward to the publication of 
this book you are writing, is that correct? 

A I am trying to be very cautious about this, Mr. 
Kuntsler. To indicate that this may not come into publishable 
form. I have a great horror of making a prediction of this 
kind and then finding nothing materializing; and so, may I 
answer this vaguely, that I am trying to put together a set 
of materials on education as I have experienced it through the 
last 20 years. But, whether it materializes as a book, is 
still an open-ended question. 


Q Your book onthe track system is still in print, is it 


A Yes, sir. 


re Now, Dr. Hansen, you claim, and I am putting the two 


paragraphs together now, "(b)(1)" and" (b) (2)", -- that you will 


suffer great financial loss amounting to approximately 


26 
| 
$14,000.00 per annum for the duration of your said contract. 
Now, how much was the per annum pay under your 


contract with the Board of Education? 


A It was $26,000.00. 
| 


Q What are you receiving at present? 

A I am receiving the retirement somites of $12,000.00. 

Q $12,000.00? Now, outside of the een which 
you mentioned before, the one which you ome to the conclusion 
that they did not take you because of an article in the Saturday 
Review, have you been attempting to obtain other employment 
with other institutions? 

A, I have made some inquiries generally. However, the 


opportunities that flow teward the individual on the part of 


people who might be interested -- and, since I have to be 
personal again, the fact is that I have had no offers of 
employment since I have retired, : 

Q Have you been attending any of the professional 


conventions or conferences around the country with reference 


to school administration, 


A No, sir, I have not. 
Q Isn't it a fact, Dr. Hansen, that many of the 


initial.contacts for employment as Superintendents or Assistant 


| 
Superintendents are made at these meetings? 


A, I understand so. I am placed in a very unusual 
position in that up to this time not having sought a job 
except for my initial appointment in the teaching profession, 
I am not versed in the politics of job hunting. So, it may be 
that I am naive in not going into the conventions that you 
speak of and let it be known that I am available. That I have 
not done. 

Q Dr. Hansen, with reference to paragraph "(c)”" on 
page 2, you state that you have an interest in the public 


expense involved in the compliance by the Board of Education 


with the said Judgment of this Court. Enquote. 


Would you indicate for the record what public expense 
you have reference to, and what is that public expense? 

A. I suppose no one at this point, even the Board of 
Education, can begin to estimate the expense involved in the 
ultimate application of the doctrine in the Court's Judgment; 
and this is one reason I am appalled by it; that there seems 
to be an inexhaustible range of possibilities in the 
application of the Decision; no one can estimate the effect 
upon the pupils, upon the teachers, upon any aspect of school 
Management, much less the cost. 


Q Would that "no one” include yourself? 


4 Include myself indeed. 

Q Now, did yOuMyourseres make any calculations that 
you are prepared to submit for the record as to what public 
expense was involved by the decree of this Court, its implemen- 


tation in this case? . 


A I have made no such tabulation and, of course, 
do not intend to, shouldn't be called upon to do this, for 
the reason as I have already said, the ultimate cost even in 
the earlier stages of the cost is almost impossible to 
calculate. 

Q So, youcan't even state that the implementation of 
the Court's decree of June 19, 1967, would be more or less 
expensive for the taxpayers of the District, could you? 

A Oh, I could certainly stipulate it would be more 
expensive than would be normally the case. |For example, if it 
is the destiny of the school system to build new schools in 
the central area of the park or in suburban Maryland, abandoning 
the old schools, and abandoning the neighborhood school 
concept, even one massive park school would cost surely 
within the neighborhood.of ten, fifteen million dollars -- this 
is using a rule of thumb figure there; and so anyone who would 
presuppose that the decision of this Court could be carried 


out without extraordinary outlays of money, is either naive or 
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hopeful of misleading the public, 

Q But, you haven't yourself? That is what I am trying to 
get at. But, you haven't yourself for your own purposes made 
any individual appraisals? 

A. I have not for the reason that no one could. 

Q By the way, Dr, Hansen, do you live in the District of 
Columbia? 

I do. 


Where do you live? 


I take it -— 


A 

Q 

A. I live at 6946 Greenvale Street, N. W. 
a 

A. 


(interrupting) aAn@ my name is in the telephone 


book in case you wish to confirm it. 


Q All right. opr. Hansen, I am not implyitig in any 


A {interrupting) I understand, but ~~ You could 
confirm this information without checking with me on it. 

Q And, if I ask you questions, Dr. Hansen, which seem 
elementary, you realize we are in a Court of Law and we are 
making a record, and it is not. to harrass you in any way. 

B. I understand, 

0. You indicate in paragraph "(a)" that you are vitally 


concerned as a citizen, resident and taxpayer of the District of 


Columbia with the administration of the school system. And, 


I take it, that is still yourrposition? 


A Yes, I think every citizen in this community ought 


to be concerned. 

Q Now, you indicate that you are further concerned 
that the judgment of this Court constitutes an unlawful 
judicial invasion intoxthe administration of schools and the 
formulation of education policies. Is that still youropinion 
today? : 

A It is, more than ever. 

Q All right. I take it that is one of the reasons 
why you are moving to intervene? 

A. That is correct. That is one reason. I gave up 
my job in order to do it. This is really the heart of the 
question. | 

Q Is the purpose of giving up your job as you now 
indicate it, in order to make yourself available for carrying 
on this fight against the Court's decree? " 

A Just as an individual citizen who can foresee 
calamity to public education if the Counteal cectaton is imple- 
mented; if the drawing of a boundary line has to be checked 
with the Court on an issue of Constitutionality, or the question 
of how to group for instruction has to be Giacred with the Court 


on an issue of Constitutionality, the 


breakdown in the management of public 


education here and anywhere else in the country where this ruling 
may be applied, ultimately foreshadows the destruction of public 
education, dooms it, 

Q That is what you think is the effect of it? 

A I know it is the effect of the decision. 

Q Now, when you say in your motion that the acceptance 
of this decree presumably withecut an appeal -- is what you meant 
there -- by the Board of Education, is an abdication of its 
legal responsibilities -- Remember that statement? 

A Yes. 

Q On the bottom of page 2, and I take it, it is your 
position that the Board's failure to appeal is such an 


abdication? 


A And my judgment on this in July has been confirmed 


by subsequent actions and events: 
Q Wnen you did this in July that was your Opinion and 
Still is your opinion? 
ean was confirmed by subsequent events, 
Q Is it your Opinion, Dr. Hansen, that a school board 
has the obligation to 2ppeal every adverse ruling by any court? 
A If a school board is a defendant in a case and loses 
a@case. It either was a defendant by fraud or it should appeal, 


in my judgement. 


against the charges in earnest and good earnest, it should 


then appeal an adverse decision. 


BY MR. KUNTSLER: 
Q Then your -- 


A Or, it should have withdrawn from ‘the case before 


the decision was rendered. 


0. But your answer to my question then as to whether a 


school board should always appeal an adverse decision would 


be yes? 


7% Yes, if it remains as a defendant. 

a Now, Dr. Hansen, during a great deal of the trial 
of this action, or some of it anyway, you were present in the 
courtroom, were you not? 

A. Yes. 

Q And, during the trial and prior rene you, I 
imagine consulted at some length with the attorneys who were 
ancronthes you as Superintendent , and the School Board? 

A Yes. | 

Q And at any time had you oes indicated or would you 
state now, that they mere not performing their functions in 


the way which you would consider proper for attorneys in their 


position? 


a On the contrary, I think the representatives of 
the Corporation Counsel's Office did a superb job. Especially, 
~~ aS a non-lawyer of course impressed by -- their statement 
of findings presented to the Court it seemed to me were 
incontrovertible. 

Q And you felt you were adequately represented? 

A I did. 

Q As a defendant in that action? 

B, I did, 

a I take it, if you will turn to page 3, Dr. Hansen, 


and to paragraph 3, which is on the top page, I take it -- 


It is your firm opinion that the judgment of this Court of 


June 19, 1967, is a judgment that tends toward segregation 
Of the races. Is that what you are saying there? 

A This is my judgment. And, I believe that present 
trends support that judgment. And my 20 years of experience 
in Washington, seeing the change that -- the transition 
particularly over the last 12 -- support that judgment. I 
believe I testified to this point before this Court, that 
you can't enforce integration. 

Q That is your essential position, is it ~- now 


as well as then? 


A Yes. 


Q That the Court -- Let me just finish the question. 
That Court's of law in this field cannot realiy accomplish 
the goal of racial harmony as far as Aue en systems are 
concerned? 1 
A I have not said that. i 
Qa Is that your position? | 

A I have no comment to make on the business of 
racial harmony. I am talking about the court placing upon 
the Board of Education an affirmative responsibility to estab- 
lish racial -- and in this case -- econoni¢ balance in the 
schools; that this kind of adjustment in pono relations 
cannot be accomplished by edict, by legislation, whether it 
comes from a court or from a Congress. that this kind of 
appreciation -- understanding -- has to core through the 
will of the individual to participate, which can be accomplished 
threagh education, but cannot be accomplished through force. 

03 Dr. Hansen, if I asked you the same question ina 
little different phraseology: For example, if I said to 
you: Do you think Corks on in any way equatize educational 


Opportunities between both black and white pupils, insofar as 


“poor and more affluent pupils? 


A The Court made reference to Ferguson versus Plessey, 
I believe, and resunected the separate but equal doctrine. 
I would suppose if there is gross discrimination within a 
jurisdiction in the allocation of school resources, deliberate 
Giscrimination against one class or another, intervention 
by an agency is in order, whether it is legislature or the 
Board of Education, the community, or a court. I cannot tell 


you from a legal point of view whether this is a matter which 


the Court may have jurisdiction over except upon Constitutional 


issue, 

Q And, of course, it is youropinion, is it not, Dr. 
Hansen, that the facts of this case aid not show any such 
deliberate conduct on the part of the school -- ? 

A (interrupting) Yhe facts in this casé, if they 
are properly analyzed indicate the opposite. Except for 
a few schools that by the nature of the administrative 
situation where the schools were small, two or three or four 
teachers, and the teachers were old, the predominance of 
the resources being brought into the school system was in the 
direction of the inner city; the-poor sections of the city. 
As a matter of fact, we early began an effort to secure funds 


from all sources, including private grants and donations 


to be applied to the benefit of the children most in need 


of these extra benefits. 

Q If I can interrupt. I don't want to fight that 
battle again -- all I am -- 

B. You raised the question. 

Q (continuing) All I am asking you in the question, 
is that you, at this point, one of the reasons why you are 
taking the stand as you are, is you disagree with the Court's 
interpretation of the facts as against your pat is that --- ? 


A Yes, I do. I would say that if in fact, I, or the 
: | 
Board of Education, or any of our administrators was guilty 
of intentional and pre-determined discrimination against any 
child because of race, then adverse rulings should be mandatory 
and would be justified. It is on the issue of facts that I 


disagree with the ruling of the Court. 


Q And that is essentially why you want to intervene? 


One of the reasons, isn't it, that you disagree so strongl 


with that resolution of that issue of fact? 

A I am primarily concerne@ with intervention of the 
court in the policy-making operation of the school systen. 
The allegation of funds being one phase of that, but the 


other factors being organization for instruction, grouping 


for instruction, design of schools, site selection; all 


these facters which are primarily the function of the Board 
of Education and its professional staff should not become the 
function of the Court under any circumstances. 

Q You read the decree in this matter, did you not? 

A Yes. I -- in a sense, I should mention to you in 
addition to doing whatever writing I could do, I spent a 
great deal of time in this case, and on the transcript, a 
study of the ruling itself; and I might say this gratuitously 
that I must disagree again with the findings of the Court 
not with its intention. I agree with Mr. Campbell that this 
Court has distinguished itself in the field of human rights; 
but with the findings of the Court, with the use of the 
testimony, and the conclusions drawn, I think enere needs 
to be an opportunity for a re-evaluation and reassessment 
of the findings. 

cere 

a Aren't you at this moment preparing some writing on 
this case? 

A I would have to answer that I have not anything 
special on it, except as I am writing my prospective book. 
Obviously, I can't deal with my experience in Washington 


without dealing with the case. 
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7 | 
—- Now, Doctor Hansen, I am still referring to paragraph 


"(3)", in which you request this Court to take judicial 
notice of substantial community dissent fron the said Opinion 
and Judgment. : 
Can you indicate to me what the nature of that 
substantial community dissent has been as far as you know? 
BL I can only make a judgment on what proportion 
of the consultation. or discussion people had with me concerning 
the case. 
Q That being -- ? 
A, And since the ruling was handed down, I have had 
many many calls from people, somone per cases, letters. 
I hope I won't have to submit these letters to the 
Court, but there is certainly a large renee of letters from 
people raising the question of the future of the school 
system and public education. Yes, I would say that perhaps 
any kind of poll taken throughout the communi ty would find 
that this case has elicited extraordinary aeaion. some of 
it negative and sore of it positive. 


Q Dr. Hansen, if you know, could you answer the 


question -~ would you say the substantial communications you 


have had have been from the memhersrs of the white race 


rather than the black race? 


a I have had substantial communication fror members 
of the Negro race as well, 
meee Iam asking the question of the Proportion between 
white and black as to pecple who have contacted yor. 
MR. CAMPBELL: Object, if the Court please, 
- THE COURT: What is the basis of the objection? 


Counsel wants to know where the --- 


MR. CAMPBELL: If r understood the question, it 


was the proportion of people who agreed with the Court's 
Secision whether they were black or white, 

MR. KUNTSLER; Might disagree. 

MR. CAMPBELL: (continuing) Might disagree with 
the Court's decision: whether they were black or white, in 
letters to Dr, Hansen. I don't believe it is material to 
the issues in the case. 

THE COURT: Mr, Kuntsler, I believe we are going 
far sfield. f Suggest you proceed to something else. 

MR. KUNT'SLER: All right, I wiki. 

BY MR. KUNTSLER: 

Q Dr. Hansen, going back to page 3, at the very 
bottom -- "(4 (5}", you discussed there the motion of the 
Board of Education ordering vou not to appeal this Judgment 
and it was that order, which you said -- and it is the basis 


of your opinion that You were deprived of your civil rights 
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(i) 


QUESTIONS PRESENTED 
PART ONE 
(Preliminary Issues) 


1. Do appellants have standing to intervene for the pur- 
pose of appealing the judgment of the district court entered 
June 19, 1967? 


2. Should the judgment below be reversed because the 
Chief Judge exceeded his jurisdiction and authority by sepa- 
rating one cause of action from the other five when con- 
vening a three-judge court under Title 28, Sec. 2282, U.S. 
Code, and because the trial judge proceeded to try the mer- 
its when the whole case was, or should have been, pending 
before said three-judge court, whose judgment was subse- 
quently appealed to, and is now pending in, the Supreme 
Court of the United States? 


3. Should the trial judge have disqualified himself? 
PART TWO 
(The Merits) 
1. Does a neighborhood school plan, which is admittedly 
drawn fairly and without segregatory intent, violate the 


Constitution because the population in certain neighborhoods 
is predominantly Negro or impoverished? 


2. Was it proper for the trial court to dictate educational 
policies in the District’s schools with respect to ability group- 
ing of pupils? 


3. Have the school administration’s efforts to achieve 
teacher integration complied with constitutional require- 
ments? Furthermore, was it proper for the trial court to 
order mass reassignment of teachers in an action to which 
no teacher is a party? 
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A. Separation of the First Cause of Action Was 
Improper 


B. The Trial Judge Was in Error in Failing To 
Recuse Himself for Bias or Prejudice Upon the 
Motion of the Defendants 


Part Two—The Merits 
I. The District of Columbia’s Neighborhood School 
Plan Was Neither Created Nor Maintained With 
Any Purpose of Segregation; Its Use Does Not 
Violate the Constitution 


A. The Present Plight of the District’s Schools— 
Cause and Cure 


B. The District’s Neighborhood School Plan and 
the Constitution 


. The Method of Pupil Ability Grouping Used in the 
District Was Neither Designed Nor Administered 
With Any Purpose of Segregation; the Choice and 
Effectuation of Such Bona Fide Educational Poli- 
cies Should Be Left to the Board of Education and 
the Superintendent of Schools 


(iv) 


Ill. The Defendants’ Efforts To Integrate School Facul- 
ties Meet Constitutional Requirements; Compulsory 
Reassignment Should Not Be Ordered When No 
Teacher Is a Party to the Action 


Conclusion 
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APPEALS FROM THE UNITED STATES DISTRICT COURT 
FOR THE DISTRICT OF COLUMBIA 


BRIEF FOR APPELLANTS 


JURISDICTIONAL STATEMENT 


The jurisdiction of the District Court was invoked by 
plaintiffs under Title 28, United States Code, section 1331 
(upon allegation that this action arises under the Constitu- 
tion of the United States) and under Title 28, United States 
Code, section 1343. Plaintiffs further invoked the court’s 
jurisdiction under Title 28, United States Code, section 2281. 
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STATEMENT OF POINTS 
PART ONE 
(Preliminary Issues) 


1. The Chief Judge of this court erred in separating one 
cause of action when convening the three-judge court. The 
trial court erred in proceeding to try the other causes. 


2. The trial judge erred in failing to disqualify himself. 


PART TWO 
(The Merits) 


1. The trial court erred in compelling defendants to mod- 
ify their neighborhood school policy. 


2. The trial court erred in compelling defendants to aban- 
don the method of pupil ability grouping used in the Dis- 
trict of Columbia schools. 


3. The trial court erred in ordering compulsory reassign- 
ment of teachers. 


STATEMENT OF THE CASE 
PART ONE 
(Preliminary Issues) 


This action was begun by the filing of a Complaint (App. 
1-17) in six counts. The plaintiffs (now appellees) are the 
parents of school children entitled to education in the pub- 
lic schools of the District of Columbia, and the children 
themselves. The defendants were all of the judges of the 
District Court, the Board of Education, its members, and 
its Superintendent. The first count alleged that Section 31- 
101 of the District of Columbia Code was an unconstitu- 
tional delegation of executive authority to the Court. The 
remaining counts charged that in the exercise of their pre- 
sumed authority, the school defendants were violating the 
constitutional rights of the plaintiffs by sundry acts by which 
they perpetuated segregation of races in the schools. The 
judges promptly moved dismissal (App. 29); the other 
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defendants answered (App. 18); and the plaintiffs moved 
for summary judgment. (App. 25). The Chief Judge of 
this Court appointed Circuit Judge J. Skelly Wright to sit 

as a District Judge for the purposes of the case. (App. 31). 
Judge Wright, as such, referred the case to the Chief Judge 
for the purpose of convening a three-judge court under Title 
28, section 2282 of the United States Code. (App. 29). In his 
turn, the Chief Judge convened such a Court, naming Cir- 
cuit Judges Fahy and Miller to sit with Judge Wright (still 
sitting as a District Judge by designation) to hear only the 
first cause of action, remanding the other causes of action 
to Judge Wright. (App. 31). Counsel for all defendants 
objected to the convening of the three-judge court on the 
ground that the constitutional attack was frivolous, and to 
the severance of the first cause of action from the others. 
The three-judge court on February 19, 1967 (265 F.Supp. 
902) held the first cause of action to be without merit (but 
not frivolous) and dismissed the first cause of action as to 
the defendant judges. That court had previously held that 
it did not have before it any of the other causes of action 
since they were not referred to it by the Chief Judge. 
Prior to and after the convening of the three-judge court, 
Judge Wright proceeded as a single District Judge to hear 
all matters relating to the second through sixth causes 
of action, notwithstanding the filing by the remaining defend- 
ants of a “Motion for Voluntary Displacement” (App. 48) 
which he overruled from the bench (Tr. 2285) as coming 
too late and filed as part of a general plan of defendants 

to delay and frustrate the trial of the case. On June 19, 
1967, Judge Wright filed his Opinion, containing his Find- 
ings of Fact, Conclusions of Law, and his Judgment which 
broadly granted injunctive relief to the plaintiffs, directing 
the defendants to file a plan in conformity with his Opinion 
and Findings, and retaining jurisdiction for the purposes of 
implementation. (269 F.Supp. 401). The Board of Educa- 
tion, meanwhile having had changes in the composition of 
its members, decided not to appeal, and directed its Super- 
intendent, Dr. Carl F. Hansen, not to do so on pain of dis- 
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charge. (App. 393). On July 17, 1967, Dr. Hansen (having 
applied for and having been granted retirement, effective 
July 30, 1967) noted his appeal as Superintendent of Schools 
and on the same day, Carl C. Smuck, a named defendant 
member of the Board, noted his appeal. (App. 390). On 
July 19, 1967, Rev. William D. Jackson and others, as par- 
ents of school children, and Dr. Hansen as an individual, 
filed their motions for leave to intervene for the purpose 
of appealing on the record. (App. 391, 395). Plaintiffs filed 
opposition to the motions (App. 398) and Judge Wright on 
July 28, 1967, heard argument and took the same under 
advisement. Meanwhile, appellee-plaintiffs filed a motion 
to dismiss the appeals of Hansen and Smuck (App. 398) and 
they (the latter) together with the proposed intervenors, 
filed a motion to reverse and remand the case to the Dis- 
trict Court with direction to vacate the judgment below on 
several grounds relating to the alleged failure of Judge Wright 
to disqualify himself and on the ground that he did not 
have jurisdiction to try it. (App. 403). This was opposed 
by appellees, and the motions to dismiss were heard by this 
Court, en banc, on November 14, 1967. This Court on 
December 18, 1967, entered an order remanding the case 
to Judge Wright to hear evidence, make findings and act on 
the motions for leave to intervene (Order of 12/18/67) but 
retaining jurisdiction of the case for the purpose of final 
disposition. On January 23, 1968, in compliance therewith, 
Judge Wright heard further argument and received the testi- 
mony of Dr. Hansen; and on February 19, 1968, entered 
his Opinion, Findings and Judgment granting the several 
motions for leave to intervene. Upon return of the record 
to this Court by the court below, appellees renewed their 
motion to dismiss as to all appellants. One proposed inter- 
venor, a teacher, Lawrence A. Wilkinson, withdrew his 
motion for leave to intervene and is no longer party to the 
case. 


> 


Thus, this case is now before the Court on appeals taken 
by Dr. Hansen in his official capacity, and by Mr. Smuck 
in his capacity as a member of the Board of Education, and 


5 


appeals by Dr. Hansen as an individual, and the parent- 
appellants as parties who have already been allowed to inter- 
vene by the court below. There is pending for disposition, 
in addition to the merits generally, motions by appellees to 
dismiss all of the appeals on the ground that the appellants 
lack standing, and the motion of appellants to reverse and 
remand. 


PART TWO 
(The Merits) 


One unyielding fact stands out above all others in this 
case: more than 90 percent of the pupils enrolled in the 
District of Columbia’s public schools are Negro. 


At the time of the Court’s decisions in Brown v. Board 
of Education, 347 U.S. 483 (1954) and Bolling v. Sharpe, 
347 U.S. 497 (1954), 43 percent of the District’s public 
school pupils were white. (Opinion 442). At the time of 
the trial in this case, that figure had shrunk to 9.8 percent. 
(Opinion 410). Since then there has been an even further 
decrease in the percentage of white enrollment. In the cur- 
rent school year, white enrollment has slipped to approxi- 
mately 8 percent./ 


At the time of the Supreme Court’s decision in Brown, 
the District’s public schools were completely segregated by 
law. (Opinion 408). However, even before this historic 
decision, Dr. Hansen and other members of the District 
school system began preparations for desegregation in the 
event of a decision such as that ultimately rendered. (Opin- 
ion 408-09). The Board of Education did not wait for fur- 
ther clarification of the decisions in Brown and Bolling vy. 
Sharpe. Within ten days of their announcement, it declared 
that, beginning immediately, pupil assignment would be 
made without regard to race Under the leadership of Dr. 


I Report of Pupil Membership in Regular Day Schools on October 
19, 1967, Office of the Statistical Analyst (November 3, 1967). The 
precise figures are, white 7.8%, Negro 92.2%. 
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Hansen, then Assistant Superintendent, new school boundary 
lines were drawn so that any child could go to the school 
nearest his home, regardless of race. (Tr. 600). When the 
school doors opened in September of 1954, 73 percent of 
the schools had racially mixed enrollments. A year later, 
this figure was increased to 87 percent. (Hansen, Miracle 
of Social Adjustment: Desegregation in the Washington, 
D.C. Schools (1957); Opinion 411). The concept employed 
then and followed since was that of the neighborhood school, * 
a plan uniformly regarded at that time as the norm for pub- 
lic schools under the Brown decision. (Opinion 418). The 
neighborhood school policy has remained the fundamental 
plan of the District’s schools since 1954. As the trial judge 
in this case expressly recognized, it is a plan which was 
initiated by the Board of Education out of a sincere belief 
in its legitimate values and maintained for “‘racially neutral 
reasons.” Judge Wright emphatically refused to find, as he 
was urged to, that the Board had adhered to the neighbor- 


hood policy “with a segregatory design.”” (Opinion 418-19). 


Soon after this historic change, a serious disparity in the 
ability of the pupils became evident from reports and test- 
ing. Tests in 1955 showed, for example, that tenth grade 
students ranged from as low as second to beyond twelfth 
grade levels in reading and arithmetic. (Opinion 442-43). 
To meet this crisis in the District’s school system, the Board 
resorted to a system of ability grouping with varying levels 
of curricula. Ability grouping systems are used widely 
throughout the United States in cities such as San Francisco, 
New Orleans, Cleveland, Philadelphia and New York, to name 
afew. (Dfts. 11). For more than fifty years prior to the 
Brown and Bolling decisions, the District’s schools had used 
ability grouping to provide differing levels of curricula 
designed to meet the differing levels of capacity for educa- 
tion found in its pupils (Tr. 3028, 3031, 3048-49). The plan 
selected by the Board of Education and put into use here 
in 1956 was that primarily designed by Dr Hansen, the 
“track system,” employing four levels of curricula. 


The trial judge recognized that the track system was not 
instituted with any purpose of separating Negro and white 
pupils and that it was administered without any such design 
or intent. Judge Wright said: “The court is persuaded that 
Dr. Hansen personally was then and is now motivated by 
a desire to respond—according to his own philosophy—to 
an educational crisis in the District school system.” (Opin- 
ion 443). The purpose of the four-track system has remained 
that of providing better education for all the District’s pub- 
lic school students by providing each with instruction suited 
to his or her own capacity for learning, regardless of race. 


The Neighborhood Schools and Pupil Assignment 


The District of Columbia public school system is oper- 
ated on the neighborhood school policy, one almost univer- 
sally employed in the public schools of the United States. 
(Tr. 3120, 5031-35). With certain limited exceptions, the 
District’s pupils who live within a neighborhood attend the 
school located in their neighborhood. (Tr. 135). The size 


of the attendance area varies between school levels. It is 
smallest at the elementary school level, larger at the junior 
high school level, and largest at the senior high school level. 
(Pitfs. N-7(a), 7(b), 7(c)). As Judge Wright stated, the neigh- 
borhood school has “undeniable advantages,” such as the 
reduction of travel time and expense, safety, and the 
improvement of relations between parents and school. 
(Opinion 409). Though centered on the neighborhood of 
his residence, the plan, as administered in the District, does 
not “localize” the child. The District’s schools constantly 
seek to expand their childrens’ horizons by taking them on 
excursions out of their local community into other areas 
of the city and into other parts of the country, from Wil- 
liamsburg, Virginia, to Canada. (Tr. 203). 


School boundaries have been drawn to distribute the Dis- 
trict’s school population evenly among the school buildings. 
They are changed when new schools are opened or there 
are substantial shifts in population. (Tr. 131). 
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The racial composition of individual schools necessarily 
varies with the residential pattern of the District. This resi- 
dential pattern, like the 92 percent Negro enrollment of the 
District’s schools, is an unyielding fact confronting any pol- 
icy of public school education in the District. It was noted 
and described by the trial court as follows: 


By the time of Bolling v. Sharpe, segregated resi- 
dential patterns blighted the city. Since then the 
conditions have worsened. White families have 
deserted the Northeast, and the white population 
has greatly thinned in the high Northwest and in the 
quadrant of the city south and east of the Anacostia 
River. (Opinion 410). 


The figures underlying this summary are simple, and signi- 
ficant. In 1953, the District’s population was 60 percent 
white, 40 percent Negro. By 1965, these figures were 
reversed. (Opinion 410). 


Because of the pattern of residential separation, many of 
the schools in the predominantly white neighborhoods west 
of Rock Creek Park have a high ratio of white pupils, while 
certain schools in other areas are all Negro in student body. 
From a collection of statistics based on certain set percen- 
tages of racial composition, Judge Wright concluded that 
there was “massive” actual segregation, defining “segrega- 
tion” to mean “the state of racial separateness in the schools, 
regardless of cause.”” (Opinion 41 1-12). 


Plaintiffs invited the trial court to find that the neighbor- 
hood school policy was “‘only a front” to cover intentional 
racial segregation. The court flatly rejected this invitation, 
finding instead: 


(1) that the Board of Education initiated the neigh- 
borhood school policy in 1954 because they 
“sincerely believed in the neighborhood school 
policy and the legitimate values they saw it as 
firthering,” 
that “racially neutral reasons . . . alone suffice 
to explain the initiation and retention of that 
policy,”” and 
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(3) that the evidence was “not enough to show [in 
a phase where the burden was on the plaintiffs 
to show] that in any real sense the Board of 
Education has adhered to the neighborhood 
policy with a segregatory design.” (Opinion 
418-19). 

The statistics themselves support this conclusion, when 
seen from a different viewpoint than that from which they 
were presented in the trial court’s opinion. Judge Wright 
plucked out 85 percent as the cut-off point for meaningful 
integration: 

For expressing the degree of segregation in Washing- 

ton’s schools, the court will call a school “predom- 
inantly” Negro (or white) if 85% or more of its 
students are of that race. This cut-off point is rele- 
vant to evidence adduced by the parties respecting 
the stage of segregation beyond which the educa- 
tional and social advantages attached to integration 

disappear. (Opinion 411). 

Despite the District’s blighted residential pattern, the fig- 
ures adduced by the trial court at pages 411 through 412 
show that there is a higher percentage of “integrated” 
schools, of every level, than the percentage of white pupils 
in the District available for “integrating.” Twelve percent 
of the elementary schools, 14 percent of the junior high 
schools and 18 percent of the senior high schools were so 
“integrated” in the 1966-67 school year. Yet it is obvious 
from the figures that if absolute, compulsory “blending” 
(by busing, gerrymandering, etc.) were carried out, not one 
school in the District would be meaningfully integrated 
within the percentage concept selected by the trial judge. 
Today, only 8 percent of the District’s public school pupils 
are white. 


Optional Zones and Open Schools 


There are, and have been, certain limited exceptions to 
the neighborhood school policy in the optional zones and 
open schools which have been established and maintained 
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to relieve overcrowing and to give parents the opportunity 
to send their children to more racially balanced schools. 


An optional zone is an attendance area, generally located 
between two or more schools, whose pupils may elect to 
attend any one of the surrounding schools. (Tr. 153). An 
open school is an under capacity school that can accept 
pupils from anywhere outside its attendance area that were 
attending overcrowded schools. (Tr. 2652). 


Under the open school policy, there have been frequent 
transfers of Negro pupils into open schools with predomi- 
nantly white enrollments. (Tr. 138-139). Western has been 
an open school since before 1958. (Tr. 2652, 2609). 
During the 1965-66 school year, 405 pupils from east of 
Rock Creek Park attended Western. Wilson was also an open 
school during this year, in which 122 pupils from east of 
the Park attended it. (Ptfs. N-7(a), N-9). 


As far back as 1944, an optional zone was in use between 
Wilson and Western, then all white in student composition. 
(Tr. 152-53, 2956). The junior high school children that 
lived within the Western-Wilson optional zone were required 
to attend Gordon Junior High School, a feeder school to 
Western, because that optional zone was within the Gordon 
attendance area. Following graduation from Gordon, some 
parents living within the Western-Wilson optional zone could 
choose to send their children to Wilson which was in the 
opposite direction from Gordon. Deal Junior High School 
is the feeder school for Wilson and these two schools are 
located only a block apart. To accomodate families who 
had children split in two directions between Gordon and 
Wilson, the Gordon-Deal optional zone was created in 1963 
to be coterminous with the Western-Wilson optional zone. 
The zone was not created out of racial considerations but 
to accommodate the families who had children at Gordon 
and Wilson. (Tr. 162-63, 169). Nor did race enter into the 
continued maintenance of the Western-Wilson zone after 
Brown and Bolling. (Tr. 2982). 
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In May, 1966, both the Western-Wilson and the Gordon- 
Deal optional zones were eliminated and the fixed boundary 
lines between Gordon and Deal and Western and Wilson 
continued to be coterminous. Therefore all Gordon pupils 
went to Western and all Deal pupils went to Wilson. (Tr. 
162-64; Ptfs. N-4(a) ). During recent school years, about 
25 senior high school pupils lived within the Western-Wilson 
optional zone. A lesser number of junior high school pupils 
lived within the same area and had the option of attending 
Gordon or Deal. (Tr. 2848). 


An optional zone had been created in the Crestwood area 
between Roosevelt and Western senior high schools in 1954 
to give pupils residing in the Crestwood area an option of 
attending either school. (Tr. 2956-57). The zone was origi- 
nally developed as a safety-valve in the transition years 
immediately following desegregation (Tr. 2957) to prevent 
serious social tensions. (Tr. 2980-81). It was the only 
optional zone created for this reason. (Tr. 2983). At that 
time the pupil population of Roosevelt was rapidly changing 
from predominantly white to predominantly Negro and has 
been predominantly Negro for some time. (Tr. 2958; Dfts. 
20(3).). 


The original purpose of these Crestwood area optional 
zones (Pfts. N-7-c) has long since ceased to exist. At the 
time of the trial these zones were continued in existence 
in order to help distribute pupil population and eliminate 
overcrowding as much as possible. (Tr. 2978). In 1965, 
Roosevelt was 108 percent of capacity and Cardozo was 127 
percent of capacity. However, Western and Wilson were 
101 and 92 percent of capacity, respectively. (Pfts. L-11). 


Wilson was added to the Roosevelt-Western optional zone 
in 1965. (Tr. 2845). Pupils in the Crestwood area, which 
is a predominantly Negro area (Tr. 2981) have the option 
of attending Wilson as well as Western and Roosevelt. (Tr. 
2819). 


The Dunbar-Ballou optional zone in Southwest Washing- 
ton was created in 1960 when Ballou Senior High School 
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was first opened. (Dfts. 135). At that time both Dunbar 
and Ballou were below capacity. (Tr. 2852). Dunbar had 

a predominantly Negro enrollment (Tr. 2982) and Ballou 
had a predominantly white enrollment. (Dfts. 20(g)). The 
optional zone was established to give all the pupils residing 
within the zone, regardless of race, an opportunity to attend 
an integrated school. (Tr. 2852, 2982). 


The Dunbar-Ballou optional zone was changed to the 
Dunbar-Western optional zone on May 27, 1966 (Pfts. 
N-4(a) ) because Ballou became so overcrowded; it was 121.4 
percent of capacity in October, 1965 (Pfts. L-11; Tr. 2661, 
2982). Dunbar continued to be overcrowded (120 percent). 
(Pfts. L-11). Western was substituted for Ballou because 
it was the only school close to Dunbar without substantial 
overcrowding (101 percent). (Pfts. L-11, N-7(c)). A con- 
tinuing effect of that optional zone is to give parents of 
both races residing within the zone an opportunity to send 
their children to an integrated public school. (Tr. 2984). 
The population within the Dunbar-Western optional zone 
is predominantly Negro. (Tr. 2662). During the school 
year 1965-66, more Negro pupils than white pupils attended 
Western from the Dunbar-Western optional zone. Some 
Negro parents but no white parent chose to send their chil- 
dren to Dunbar, which had only three white children in the 
entire school and serves a lower income neighborhood than 
Western. (Pfts. P-4, F-3, Tr. 6713). Without this option, 
parents in the Southwest area would send their children to 
private schools rather than to Dunbar. (Tr. 2984). 


An optional zone was created between Paul and Backus 
junior high schools at the request of Neighbors, Inc., for the 
purpose of keeping the white minority at Paul rather than 
diluting it between the two schools. (Tr. 2867). This 
optional zone was created when Backus was opened (Tr. 
2865) in 1963 (Dfts. 135). In October 1963, Paul had 865 
Negro pupils and 262 white pupils. Backus had 1,140 Negro 
pupils and 45 white pupils. (Pfts. P-6). In 1965, the num- 
ber of whites in Paul had declined to 136 pupils, and in 
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Backus to 33 pupils. (Pfts. P-4). In 1966, the number of 
white pupils was 88 and 15 respectively. (Dfts. 142). 


The trial judge ignored the obvious racial balancing aspects 
of the various optional zones referred to above and their 
assistance in relieving the problem of overcrowding. As we 
have stated, he decreed that they be outlawed completely, 
on the ground that they were established “for the purpose 
of allowing white children, usually aflluent white children 
‘trapped’ in a Negro school district, to ‘escape to a white’ 
or more nearly white school, thus making the economic and 
racial segregation of the public school children more com- 
plete than it would otherwise be under a strict neighbor- 
hood school assignment plan.” (Opinion 2). 


But the trial judge, after thus outlawing all existing optional 
zones in his decree, then proceeded himself to direct the 
establishment of new optional zones which were flagrantly 
violative of the neighborhood school assignment plan. The 
court ordered the Board of Education to set up certain wide- 


open new optional zones to permit children in overcrowded 
schools east of Rock Creek Park to attend any underpopu- 
lated schools west of the Park. The court also directed the 
Board to provide free transportation for any children who 
volunteered to make this long twice-daily journey. 


Distribution of Educational Resources 


The trial court found that there were inequalities in the 
distribution of physical and financial resources in the Dis- 
trict’s public school system. By an ingenious application 
of the “separate but equal” doctrine of Plessy v. Ferguson, 
163 U.S. 537 (1896), overruled, Brown v. Board of Educa- 
tion, 347 U.S. 483 (1954), the court succeeded in holding 
these alleged disparities unconstitutional and thus arriving 
at the remedy of court-ordered busing of volunteering Negro 
students to the western end of the city. 


Before any further discussion, it is worth noting the trial 


court’s findings that the “Negro schools” have not been 
deliberately deprived of supplies by school officials (Opin- 


14 


ion 441) and that the Board of Education was at the time 
of trial “‘in the midst of a good-faith effort to bring all the 
educational plants in the city up to rudimentary levels.” 

(Opinion 432). 


In discussing the supposed inequality in the distribution 
of educational resources, the court commented that the old- 
est and poorest school buildings are in the Negro area, but 
it admitted that the newest and most completely modem 
school buildings are there also (Opinion 432), and that 
Negroes are housed in the newest as well as the oldest ele- 
mentary school buildings. (Opinion 431). In fact, in the 
so-called “white” area of the city west of Rock Creek Park, 
there has been no new school built since the early 1930s. 
(Opinion 431). These schools in the so-called “white” area 
lack many of the facilities (such as auditoriums and health 
units) of the newer schools in the section of the city where 
the population is predominantly Negro. (Opinion 432, Tr. 
3620-3621). 


The trial court also conceded that a greater percentage 
of predominantly Negro schools than white had librarians 
(Opinion 433) and referred to a number of special programs 
designed to help the Negro and other students from disad- 
vantaged homes. (Opinion 439-441). 


The court’s concern as to building facilities would seem 
to be based, in the last analysis, on the undeniable fact that 
the Board of Education has been unable to obtain Congres- 
sional appropriations for new school buildings fast enough 
to keep pace with the rapidly growing Negro population of 
the city. Asa result, certain schools in the predominantly 
Negro areas are crowded and certain schools west of Rock 
Creek Park are not completely filled to capacity. The Board 
of Education has tried to compensate for some of this une- 
venness in school population by the optional zones and 
“open” schools which the court has ordered abolished. 
Between the fiscal years 1953 and 1966, inclusive, the Board 
requested capital outlay funds totaling more than 244 mil- 
lion dollars. Of this amount, Congress appropriated slightly 
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less than 121 million dollars, or less than one-half of the 
Board’s requests (Ptfs. O-3; Dfts. 123). The fault here lies 
not with the Board but with Congress. 


The trial judge also presented statistical data which he 
said “proved” that the Board of Education was spending 
more money per pupil on “affluent” white children than 
on Negro and poor children, and indicated that there were 
unconstitutional inequities in the quality of teaching for 
children in different sections of the city. (Opinion 436-38, 
495-98). 


But the trial court’s findings here, as elsewhere in its 
opinion, contain “half-truths” which, when considered in 
the light of all the evidence, become misleading. Inequali- 
ties in physical school facilities of course exist in the Dis- 
trict of Columbia as they do in every public school system 
in the country. As neighborhood population patterns change 
some schools become more crowded and others less so, 
during an interim period before new facilities can be built. 
Fixed costs such as heat and light do not vary in propor- 
tion to enrollment. Because of these and other factors (for 
example, the proportion of “new” teachers with smaller sal- 
aries) the “per pupil” expenditure in certain school build- 
ings in the District may be greater than in others. But there 
is absolutely no evidence that any of these temporary and 
limited inequalities in “per pupil” expenditure in different 
school buildings have resulted from deliberate action or 
intent on the part of the Board, a fact which is conceded 
by the trial court. (Opinion 441). Nor did the evidence 
indicate any uniform racial, cultural, or economic status pat- 
tern in the variations. 


Counsel will not encumber this statement of facts with 
a detailed analysis of the evidence which rebuts the trial 
court’s strange conclusion on this matter of per pupil expen- 
diture in different schools. We respectfully invite the court’s - 
attention, however, to pages C-10 through C-17 of Defend- 
ants’ Proposed Findings of Fact which were submitted to 
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the trial court and which contain a detailed analysis of the 
pertinent evidence. 


Faculty and Administrative Personnel 


In the school year 1966-67, 78 percent of the District’s 
public school teachers and 69 percent of the school prin- 
cipals and assistant principals were Negro. The trial court 
stated that “on this record the school administration cannot 
justly be accused of discriminatorily refusing to hire Negroes 
as teachers or to appoint Negroes to school principalships.” 
(Opinion 442). Similarly, rejecting the charge that the school 
system’s key administrators were discriminatorily selected, 
Judge Wright admitted that the school administration had 
not refused to appoint eligible Negro candidates to positions 
in the governing structure on account of race. (Opinion 
422). However, the trial court did conclude that intent to 
segregate played a role in one or more of the stages of 
teacher assignment. (Opinion 429). 


This conclusion was reached despite the fact that no 
teacher was a party to this case. Carolyn Stewart, the only 
teacher plaintiff, advised the court on the day trial began 
that she disclaimed all financial, legal or moral responsibility 
for counsel, his conduct and argument. (Opinion 501, note 
175). 


For thes1966-67 school year, there were both Negro and 
white teachers in every junior and senior high school, though 
some elementary schools lacked bi-racial faculties. (Opinion 
422-423). For the 1965-66 school year, there were no ele- 
mentary school communities that were all white. The 10 
schools without a single Negro teacher, counselor, or librar- 
ian each had a bi-racial pupil population. The only elemen- 
tary school without any Negro pupils in the regular classes, 
Key Elementary School, had a bi-racial faculty, with 2 Negro 
and 8 white staff members. (Ptfs. M-1, P-4). There were 
only 18 elementary school communities that had no white 
pupils or staff. (Ptfs. M-1, P-4). 


The disadvantages of an all-Negro elementary school com- 
munity are mitigated by the presence of itinerant school 
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personnel, many of whom are white and who have frequent 
contact with the pupils. (Tr. 6020-6022). Among these 
are teachers in art, foreign languages, health, music and sci- 
ence at the elementary school level who move daily from 
school to school. They number 143, 80 of whom are Negro 
and 63 of whom are white. (Ptfs. M-1). 


Of particular importance to this appeal is the posture of 
the administration’s teacher assignment policies at the time 
of trial. The administration was, and had been, making a 
conscious, good-faith effort to maximize teacher integration 
in every way short of measures, such as compulsory reassign- 
ment of already employed teachers, which threaten the very 
existence of the teaching staff. On April 13, 1964, Dr. 
Hansen issued a directive to school personnel to make a 
maximum effort to establish bi-racial faculties at the remain- 
ing schools in the District of Columbia where they did not 
exist. (Pltfs. L-4). Specific instructions to this effect were 
issued to the assistant superintendent in charge of elemen- 
tary schools. The number of elementary school faculties 
without a single Negro teacher, counselor, or librarian, was 
reduced from 14 during the 1964 school year to 10 during 
the 1965 school year. The number of elementary school 
faculties without a single white teacher, counselor, or librar- 
ian, was reduced from 65 during the 1964-65 school year 
to 62 during the 1965-66 school year. (Ptfs. L-4, M-1, M-2). 
Of these 62 elementary schools with all-Negro staffs, 7 had 
white principals at the time of the trial, reducing the num- 
ber of elementary schools without a single white professional 
staff member to 55. 


The District schools with predominantly white pupil enroll- 
ment have a declining enrollment, whereas the predominantly 
Negro schools have an increasing enrollment. Thus, teach- 
ing vacancies are created for the schools with predominantly 
Negro enrollment but are not for those with predominantly 
white enrollment. (Ptfs. P-4, P-5, P-6). 


Dr. Hansen has been opposed to the compulsory transfer 
of teachers who are already assigned because such an 
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approach would engender resentment among the teachers. 
(Tr. 79). Until the trial judge’s decree, there had been no 
such compulsory reassignment. (Tr. 2989). There is a prob- 
lem in obtaining a sufficient number of qualified teachers 
(Tr. 5079), and compulsory reassignment is shortsighted 
because of the likelihood that the teachers will move to 
another:school system. (Tr. 5077-78). 


Alleged Unconstitutionality of Pupil Ability Grouping 


The Board of Education has administered in the public 
schools a system of pupil ability grouping, referred to as the 
“track system”, which consists of four levels of curricula 
(Basic, General, Regular and Honors). Plaintiffs alleged that 
the intent or effect of the track system is (a) to separate 
the infant plaintiffs and to deny them an education equal 
to that offered to qualified students who are not Negro or 
are not “economically deprived”; (b) to deprive them of 
further educational opportunity by discriminatory utiliza- 
tion of the non-college preparatory General and Basic tracks 
as far as Negro and economically deprived pupils are con- 
cerned while at the same time discriminatorily utilizing the 
college preparatory Regular and Honors tracks to allow 
students who are not Negro or are not economically deprived 
to qualify for college and to separate such students from 
Negro and economically deprived students, and (c) to dis- 
courage and prevent Negro and economically deprived stu- 
dents from completing their secondary education. 


The trial court, in a unique departure from its judicial 
role, has boldly thrust itself into the ability-grouping and 
pupil testing field. It has declared the ability-grouping pro- 
gram of the District of Columbia schools to be in viola- 
tion of the Federal constitution. In so doing, the court 
implied a definite distaste for any ability-grouping of stu- 
dents which could result in separate classrooms for children 
of differing intellectual abilities. (Opinion 443). The court 
also condemned the use in the District of Columbia of 
nationally recognized scholastic achievement testing, and 
said that such tests could not justify the placement and 
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retention of children in lower ability groupings for teaching 
purposes. (Opinion 476-88). 


Pupil ability grouping is utilized by many urban school 
systems throughout the United States both in elementary 
and secondary school levels. Los Angeles, San Francisco, 
San Diego, New Orleans, Baltimore, Detroit, Buffalo, St. 
Louis, New York City, Cleveland, Cincinnati, Philadelphia, 
Pittsburgh, Houston, Seattle, San Antonio and Milwaukee 
are examples of cities reporting grouping practices. (Dfts. 
11). 


Ability grouping has in fact been practiced in the District 
of Columbia for more than fifty years and, prior to Brown 
and Bolling, existed in what were then both the all white 
and all Negro schools. (Tr. 228, 378-79, 3031, 3048, 3049, 
3081-84). The track system, in the general form existing 
at the time of the trial court’s decree, was introduced into 
the Washington schools in 1956. (Opinion 442). 


A good, neutral description of the “track system” of abil- 
ity grouping is found in the following excerpts from the 
Passow Report? on the District’s public Schools: 


Any form of ability grouping is, theoretically, a 
means of providing the teacher with a more teach- 
able group and consequently, of enabling pupils to 
receive instruction more nearly appropriate to their 
academic ability.: It generally represents a school’s 
efforts to differentiate learning experiences and come 
closer to the ideal of individualized instruction. 
Grouping is designed to counteract the common prac- 
tice of teaching a total class or, as in the primary 
grades, two or more sub-groups, in particular sub- 
jects. Addressing the total class invites failure to 
reach those at the extremes—the slow are left behind, 
the brightest are unchallenged. Working with sub- 
groups curtails the amount of teacher time and 
attention given to each pupil. By narrowing the 


2 Toward Creating a Model Urban School System: A Study of the 
Washington, D.C. Public Schools (June, 1967). 
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range of academic ability, the teacher is theoretically 
able to “‘fit” instruction to the average level of the 
total groups so that all group members will be served 
with about equal effectiveness. 


Tracking is one form of ability grouping. How- 
ever, as commonly used, it differs from other forms 
of ability grouping by operating on predetermined, 
absolute systemwide standards rather than on rela- 
tive standards derived from the characteristics of 
each school’s population. Defined in this way, that 
the criteria for admission and the procedures of iden- 
tification are uniform from school to school, system- 
wide programs for retarded pupils can be classified 
as forms of tracking. In this sense, special system- 
wide programs for the emotionally disturbed, physi- 
cally handicapped or neurologically impaired are 
“tracking.” So are such plans as the IGC (Intellectu- 
ally Gifted Children) classes at the elementary level, 
or the SP (Special Progress) classes at the junior high 
school level in New York City. Generally, the cri- 
teria for admission to special programs for the han- 
dicapped are more rigidly adhered to than those for 
admission to the gifted classes. 


But “tracking” has another implication, especially 
as Originally conceived for the high school level by 
Dr. Carl Hansen. It not only prescribes means for 
narrowing the ability range, it also delineates the 
major portion of the curriculum within each ability 
band or “track.” In this fashion, tracking prevents 
a pupil from electing courses deemed “4nappropri- 
ate” for one of his ability (too easy for the bright, 
too difficult for the slow) or courses wide of his aca- 
demic goals (shop courses for the college bound, 
advanced academic courses for the “terminal” stu- 
dents). Thus, Washington students in the Honors 
track have to take 18 Carnegie units, of which 16 
1/2 must be honors level courses distributed as fol- 
lows: English (4 years), foreign language (4 years), 
math (3 years), sciences (3 years), and history and 
government (2 1/2 years). Such a program leaves 
a maximum of 1 1/2 credits for electives. 


21 


As one moves down from the Honors track, the 
number of units required for graduation decreases 
only by two, but the number of prescribed courses 
decreases far more. For the College Preparatory 
track only 10 1/2 units are prescribed; for the Gen- 
eral track, only 6 1/2 units. In the Basic (or Special 
Academic) track, there is also a 6 1/2 unit academic 
requirement, but, in addition, 2 units of prescribed 
courses in business practices or shops (including 
home economics for girls) are also required. 

A third characteristic of the Washington tracking 
plan derives from the pre-set uniformity of course 
requirements. Theoretically, all (or almost all) of a 
pupil’s academic courses would fall at the same level. 
If a student is assigned to the Honors track, he must 
take a minimum of:16 1/2 honors level units; simi- 
larly, a College Preparatory student must carry at 
least 10 1/2 units of college preparatory level courses. 
A Special Academic track student is likewise placed 
in basic level classes in all academic subjects. 

Tracking, then was intended to create a better 
“match” between the pupil’s academic ability and 
performance and the level of academic work to which 
he is exposed, by means of: 

1. Narrowing the range of abilities in any class- 

room; 

2. Prescribing the scope and level of difficulty of 
each pupil’s academic program so that he is 
unable to elect courses which might be either 
too easy or too difficult for him; 

. Maintaining each pupil at the level deemed most 
appropriate for him in all (or almost all) of his 
academic work; 

. Setting system-wide standards for admissions 
into each track and prescribing the curriculum 
appropriate for each level. 


The chart below is drawn from one on page 195 of the 
Passow Report, and shows the percentage of pupils in the 
various curricula in the District’s schools as of October, 
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1966. Particularly noteworthy is the extremely low percen- 
tage of pupils in the Special Academic (Basic) and Honors 
tracks. 


Spec. Acad. General Regular Honors 


Level 

Elementary 2.3% 96.4% - 1.3% 
Junior High 7.5% — 86.7% 5.8% 
Senior High 3.4% 53.3% 37.8% 5.5% 
All Levels _3.7% 68.4% 25.0% _ 2.9% 


The trial judge has made his own exhaustive analysis of the 
track system in a fifty page monograph found in his opin- 
ion at pages 442 through 492. The defendants have given 
their proposed findings of fact on the subject. (Defendants’ 
Proposed Findings of Fact F-1 through F-21: G-1 through 
G-28). Each of these detailed analyses presents a different 
educational point of view and each is commended to the 
attention of the court. Because of them it is unnecessary, 
in our opinion, to further encumber this brief with details 
of the workings of the track system as a form of educational 
ability grouping. We content ourselves here with the follow- 
ing brief summary of certain undisputed facts and of dis- 
puted issues: 


1. The trial court stated that it “does not . . . rest its 
decision [outlawing the track system] on a finding of 
intended racial discrimination.” The court bases its deci- 
sion on a finding that “ability grouping as presently prac- 
ticed in the District of Columbia school system is a denial 
of equal educational opportunity to the poor and a majority 
of the Negroes in the nation’s capital.” (Opinion 443). 


2. The court has made the above finding in spite of the 
fact that in October, 1966, only 3.7 percent of all pupils in 
the District public schools were in the Basic of Special track, 
and only 2.9 percent were in the Honors track. All of the 
rest, Negro and white, were in the General and Regular 
tracks. (Passow Report 195) 
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3. The evidence discloses that there is such a high degree 
of correspondence between the social, economic and cul- 
tural background of a pupil and his test performance that 
for standardized test purposes, if these factors are controlled, 
the race of the examinee is unimportant. At any given 
income level, Negro children achieve as well as white chil- 
dren. Income of the pupil’s family and not his race is the 
determining factor in his achievement level. (Dfts. Proposed 
Findings, G-16, 17). 


4. The track system is being administered without any 
intent of racial or socio-economic segregation, and only with 
the purpose of classifying students by ability so as to increase 
the learning potential of all. 


5. The track system program makes provisions for fre- 
quent testing, track changing and “cross-tracking” (or mixed 
tracking) of pupils. If there are any failures of flexibility 
in operation, this is due to inadequate supervision of prin- 
cipals and teachers. 


6. Certain all Negro or predominantly Negro schools do 
not have adequate space for voluntary kindergartens. Over 
100 children who wished to attend kindergartens were unable 
to do so in 1965. Approximately 345 children had to 
remain on a waiting list. (Ex. A-3, p. 10). 


7. Certain schools do not have enough Honors pupils to 
warrant an Honors track. In such cases Honors pupils may 
go to other schools, but have to provide their own trans- 
portation. 


8. The Board of Education is making a substantial effort 
to provide special compensatory education and extracurric- 
ular enrichment for the District’s disadvantaged pupils. 
(Opinion 469-73, Dfts. Proposed Findings B-7-9, C-3, 4, Ex. 
1, 25, 27, 126). 

There is a temptation to add much more on this subject, 
but as we have indicated the trial court’s opinion and the 
Defendants’ Proposed Findings contain all the elaboration 
that is needed. After all is said and written, it is apparent 
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that the track system and its ancillary testing procedures 
represent a good faith effort on the part of the Board of 
Education to offer the maximum educational opportunity to 
all students.in the District public school system. Whether 
or not it is the best ability-grouping method to accomplish 
this result is a question on which educators differ. 


SUMMARY OF ARGUMENT 
PART ONE 
(Preliminary Issues) 


1. The challenge to the standing of the appellants to 
maintain this appeal is without merit. It has been clearly 
held, in this very case, that the parents of school children 
have such an interest, by reason of their parenthood alone, 
as permits their participation in school segregation cases. If 
the appellees as plaintiffs had standing, the parent appellants 
have standing. 


Mr. Smuck, as a member of the Board of Education, has 
a sufficient interest since his right to persuade his colleagues 
has been compromised. Dr. Hansen has an interest because 
he has been compelled to retire as Superintendent of Schools, 
as a result of the judgment below, and because he is so per- 
sonally involved in the findings and conclusions of the court 
that he has a continuing interest as an individual in the liti- 
gation. 


All of those who became appellants by intervention made 
their respective application within the time permitted for 
noting an appeal. Their interests were not represented, 
within the meaning of Rule 24a, Federal Rules of Civil Pro- 
cedure, after the Board of Education determined to permit 
the judgment to stand by default. 


2. The Chief Judge of this court was not authorized to 
separate the first cause of action from the other five causes 
of action when convening the three-judge court under Title 
28, United States Code, section 2282. His sole duty and 
the extent of his authority, was to convene the court and 
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designate the judges. Rule 42 of the Federal Rules of Civil 
Procedure authorizes only the District Court to sever causes 
of action for trial. Rule 81 expressly excludes application 
of the Federal Rules to appellate proceedings such as these. 
Whether the Chief Judge is acting in an appellate proceed- 
ing or not in convening a three-judge court, he is not acting 
as a District Court Judge. Moreover, the entire scheme of 
sections 2281 and 2282 does not contemplate part of a case 
being tried by one group of judges, part by another judge, 
part on appeal to the Supreme Court of the United States, 
and part on appeal to the Circuit Court of Appeals. Such 
a splintering of a case violates due process. 


3. Circuit Judge J. Skelly Wright, sitting as a District 
Judge, had no alternative except to disqualify himself, sua 
sponte, because his previously published commitment to the 
concepts which are threaded through his Opinion, Findings 
and Judgment deprived him of that impartiality, or appear- 
ance of impartiality, required to maintain the integrity and 
reputation of the federal judicial system. The filing of the 


motion by defendants for voluntary disqualification must 
be treated by the court as if it were an affidavit of preju- 
dice. 


PART TWO 
(The Merits) 


1. The trial judge found that the neighborhood school 
plan which defendants administered was created and has 
been retained without any purpose of separating children 
of one race from those of another. Furthermore, he recog- 
nized that the District of Columbia in the last fourteen years 
has undergone staggering shifts in population, in residential 
patterns and in pupil enrollment. These changes have pro- 
duced racially concentrated neighborhoods whose schools 
necessarily reflect their racial composition. Moreover, they 
have produced 92.2 percent Negro student enrollment, thus 
rendering city-wide integration in meaningful terms mathe- 
matically impossible. Despite these facts, the trial judge 
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entered a decree indirectly, but inavoidably, requiring aban- 
donment of the District’s neighborhood school plan, and 
ordered substitution of a host of other pupil assignment and 
transfer schemes whose sole purpose is that of mixing Negro 
(or poor) and white (or affluent) students. 


The trial court’s action is contrary to the nearly unani- 
mous conclusion of the federal courts that school boards 
have no constitutional duty to scrap neighborhood school 
plans for this reason. The Courts of Appeals for the Fourth, 
Sixth, Seventh and Tenth Circuits have so held in cases 
squarely presenting the question. Statements from opinions 
in school segregation cases in the First, Second and Third 
Circuits show the concurrence of these courts as well. 


The basis of these decisions is that racial imbalance in the 
schools resulting from population and residence patterns 
does not fall within the constitutional prohibition of arbi- 
trary governmental action. When a neighborhood pupil 
assignment plan is free of segregatory design, the fact that 


racial imbalance results from racially concentrated residen- 
tial patterns does not violate the constitutional prohibition. 
These principles apply with full force in the present case. 


2. The District’s method of grouping pupils by their capac- 
ity to learn, determined by testing, and varying the curri- 
cula to suit their differing capacities was introduced into 
the schools here in the middle fifties to meet a genuine cri- 
sis—disparities in ability within a single grade or class so 
wide as to render that class unteachable as a unit. The trial 
judge held this system to be unconstitutional—not because 
it was created or administered with any purpose of segre- 
gation (which the court admitted it was not) but because 
it allegedly denied the plaintiffs equal educational oppor- 
tunity. 

The court’s holding was rested on a novel judicial excur- 
sion into the validity and accuracy of pupil ability testing, 
the suitability of the curricula selected for the pupils, 
whether given percentages of movement between groups 
constituted flexibility or inflexibility, and other similar mat- 
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ters of educational policy. The court’s conclusion was that 
the District’s method of ability grouping did not work. The 
educators and administrators who created it were of the 
opposite conclusion. All other federal courts which have 
dealt with the matter have concluded that determination 

of these issues of educational policy must be left to the 
school officials, once it be shown, as it has been abundantly 
shown in this case, that the methods employed are not arbi- 
trary and are not used for purposes of racial segregation. In 
venturing beyond this legal standard into determination of 
the actual merits of the District’s system, the trial judge 
abandoned the role of a federal court determining questions 
of constitutional law and assumed the functions of a school 
superintendent and a Board of Education. The court’s error 
here is rendered all the more serious by the resulting con- 
sequences for public education in our city. 


3. The defendants have made strenuous efforts to achieve 
fully bi-racial teaching and administrative staffs. Progress 
has been consistent, and is continuing. There was no fac- 
tual or legal basis for injunctive intervention by the trial 
court. The sledge hammer remedy of compulsory reassign- 
ment of teachers throughout the system had been considered 
by the school administration and rejected for a variety of 
well-founded reasons, not the least of which was the dan- 
ger that teachers will resign and thus deepen the severe 
problem of keeping the schools adequately staffed. Further- 
more, no teacher was a party to this case from the date of 
trial on, a fact which by itself makes the court’s order for 
compulsory transfers improper. 
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ARGUMENT 
PART ONE 
(Preliminary Issues) 


Before this Court reaches the merits of the several appeals 
herein, there are several major issues which have been raised 
by the parties. The Appellees have challenged the standing 
of Appellants by a motion to dismiss the appeals of all 
Appellants, and Appellants have moved on several grounds 
to reverse and remand the Judgment of the court below with 
directions to vacate the same. 


I 


Appellants Have Standing and Their 
Appeals Are Timely 


Notwithstanding the Opinion of Judge Wright filed 
February 19, 1968, these Appellants find it difficult to take 
seriously the challenge made to the right of the parent- 
appellants to intervene for the purpose of appealing, on the 
record below, the Judgment of this Court entered June 19, 
1967. It would appear that this identical challenge, when 
made by the United States Attorney on behalf of the Dis- 
trict Court Judges, and also by the Corporation Counsel, for 
the other defendants, was disposed of by Judges Fahy, Mil- 
ler and Wright in Hobson v. Hansen, 265 F.Supp. 902. We 
hardly need more authority than the language of that Opin- 
ion where the court said, at page 906: 


“Plaintiffs are not mere federal taxpayers, as were 
the plaintiffs denied standing in Frothingham v. 
Mellon, 262 U.S. 447, 43 S.Ct. 597, 67 L.Ed. 1078. 
They are closely involved as pupils, or as parents and 
guardians who have the right to direct the education 
of children under their control, Pierce v. Society of 
Sisters, 268 U.S. 510, 534-535, 45 S.Ct. 571, 69 L. 
Ed. 1070 and the education of children is an impor- 
tant function of state and local governments. Brown 
v. Board of Education, 347 U.S. 483, 493, 74 S.Ct. 
686, 98 L.Ed. 873. Defendants concede plaintiffs 
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standing to contest the manner in which the Board 
administers the schools. It is but a short step to 
standing also to challenge the constitutionality of 
the basic authority of the Board to do the admini- 
stering. Unless persons in the position of plaintiffs 
have standing to do this the issue may escape reso- 
lution. * * *” 


The application of the parent-appellants for leave to inter- 
vene was made under Rule 24(a) of the Federal Rules of 
Civil Procedure, upon the authority, in addition to Hobson 
v. Hansen, supra, of such cases as Wolpe v. Poretsky, 79 
App.D.C. 141, 144 F.2d 505 (cert. den. 65 S.Ct. 190); 
Textile Workers Union of America v. Allendale Co., 96 U.S. 
App.D.C. 401, 226 F.2d 765; Pellegrino v. Nesbit, (9th Cir. 
1953), 203 F.2d 463; Kozak v. Wells, (8th Cir. 1960), 278 
F.2d 104; and Cuthill v. Ortman-Miller Machine Co., (7th 
Cir. 1954), 216 F.2d 336. So far as the parent-appellants 
are concerned, they have taken the position, through their 
counsel, that the allegations of their motions for leave to 
intervene needed no further statement of facts relating to 
their interest in the proceedings than that they were par- 
ents of children in the schools of the District of Columbia. 
Counsel took it that this is all that is required on the basis 
of the Opinion of the three-judge court above referred to 
and quoted; and it would seem that this is the law of the 
case, and that the appellees are estopped to take a contrary 
position. It would have been prolix and redundant to recite, 
after a firm statement that they dissent from the rulings of 
Judge Wright, that they considered that the Board of Edu- 
cation was the proper forum for the determination of most 
of the matters involved in Judge Wright’s Opinion, that their 
children were entitled to attend the neighborhood school 

_ if the Board of Education deemed that system wise for the 
District school system, that their children are entitled to 
have the Board of Education free to adopt a system of abil- 
ity grouping in good faith without interference by the courts, 
and that their children are entitled to have teachers assigned 
for reasons of educational policy and not solely for the pur- 
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pose of providing some obviously impossible racial balance. 
In simple terms, the appellees, as plaintiffs below, claimed 
as a class of Negro parents and children, that the acts of the 
Board of Education in these matters violated their constitu- 
tional rights; while the parent-appellants assert just the 
reverse, that is, it would violate their constitutional rights 
to prevent the Board of Education from exercising its 
untrammelled judgment with respect thereto. 


Carl C. Smuck is a member of the Board of Education 
and he, too, claims an interest in that the Board on which 
he sits is no longer free to exercise without inhibition its 
best judgment by reason of Judge Wright’s injunction. 
He contends that, in the councils of the Board of Educa- 
tion he is entitled to a free opportunity to persuade his fel- 
low members of the Board that the policies prohibited are 
in fact wise and sound educational policies, or that other 
members of the Board are entitled to persuade him to the 
contrary. Such free discussion, debate and decision in the 
councils of the Board of Education have been foreclosed 


by the injunction. It is no argument to say that he is bound 
by the decision of the Board of Education not to appeal; 
as a matter of fact, if the Judgment of Judge Wright is erro- 
neous, the decision not to appeal is ipso facto erroneous, 
and constitutes an unlawful acquiescence in a jurisdictional 
interference in the statutory duties of the Board of Educa- 
tion. : 


Dr. Hansen would still be Superintendent of Schools if 
Judge Wright’s Opinion and Judgment of June 19, 1967 
had not been entered and if the Board of Education had 
not forbidden him to appeal in that capacity. Therefore, 
if the Judgment of the Court was in error, the order of 
the Board of Education was also in error. If the fore- 
going reasoning is sound, Dr. Hansen has standing both 
in his official capacity and in his individual capacity. The 
attempt of Judge Wright in his Opinion of February 19, 
1968 to distinguish the principles of Blassie v. Kroger Co, 
(CC 8th, 1965) 345 F.2d 58, do not appear valid. In that 
case, as Judge Wright notes, the trustee-appellant was held 
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to have a right to appeal because the judgment and decree 
would operate against him in his individual capacity as well 
as in his official capacity, if he had remained trustee; but 
likewise, in the case at bar, the injunction is both personal 
and official as to Dr. Hansen if he had remained the Super- 
intendent of Schools. Since, but for the Judgment and 
Decree and the wrongful act of the Board of Education in 
prohibiting his appeal, he would still be Superintendent of 
Schools, he has such interest as will entitle him to maintain 
this appeal. The Blassie case, supra, also stands for the prin- 
ciple that Dr. Hansen has an interest because his acts and 
conduct as Superintendent of Schools are so completely 
bound in the decision of the Court, and in its Findings of 
Fact and Conclusions of Law, that he is sufficiently person- 
ally involved to give him standing. 


Judge Wright’s Opinion of February 19, 1968 is remark- 
able in that it recites a long list of objections to the stand- 
ing of the proposed intervenors, now appellants, and reasons 
why their intervention should be denied, but then grants 
the motion. A mere reading of the Opinion, it seems to us, 
typifies the broad, liberal and basic.approach he has given 
throughout the case to the position of the appellees, and 
his narrow and highly literal position with respect to that 
of the appellants. For example, he refers to the parent- 
appellants as 


“parents of a handful of students who for unspec- 
ified reasons ‘dissent from’ the decree and who have 
not even alleged how they are affected by it.” 


What would it matter if there were only one dissenting par- 
ent? Would it have mattered if only one Negro child were 
plaintiff? The Board of Education did not determine that 
it would not appeal and enter an order forbidding Dr. 
Hansen to appeal for quite some time after the entry of 
the Judgment; and it is remarkable that so many parents 
turned up in a ten-day period ready and willing to bring 
this highly controversial Opinion to the point of appellate 
review after the Board of Education had seemingly abdicated 
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its functions to the Court. Furthermore, did Judge Wright 
really think that the reasons for their dissent from his Judg- 
ment were in the least obscure? He ignored the Statements 
of Points on appeal then already in the record. When he 
suggests that their motion does not recite specific instances 
how the Judgment would affect their children, was he una- 
ware that at the time of the preparation and filing of the 
motion, which had to occur before the time for appeal 
expired, no action had been taken by the Board in imple- 
mentation of the Judgment? Obviously the parents sought 
to intervene in contemplation that so long as their children 
were in public schools they would be affected by being 
denied the right to have the Board of Education prescribe 
ability-grouping by the track system or some other method, 
that their children may be compelled to attend schools out 
of their own neighborhoods, that teachers would be assigned 
on the basis of race and not upon ability or other valid edu- 
cational policy, etc.? Judge Wright, taking a highly literal 
view of Rule 24(c) makes a point of the fact that the 
motions to intervene are not accompanied by a pleading set- 
ting forth the claim or defense for which intervention is 
sought; but he makes no mention of the fact that the 
motions ask‘leave to intervene for the purpose of appealing 
on the record already made, and expressly recited that their 
motion should be taken as a notice of appeal. The only 
pleading, under such circumstances, necessary to appeal on 
the record already made would have been a notice of appeal, 
and the requirements of Rule 24(c) must therefore be 
deemed to have been met. Judge Wright complained? that 


Fit would have served no purpose to list the children of the parent- 
appellees, their ages, the school attended. The injury is prospective: 
Whatever their age, number, sex, school or grade they will always, if 
this judgment is not reversed and vacated, suffer risk that they will 
not be allowed to go to school in their own neighborhood among 
their own friends, that they will be deprived of many if not all the 
advantages of curricula adjusted to their respective abilities that their 
teachers will be chosen by race, and unhappy (whether Negro or white) 
in their assignments. 
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the parent-appellants did not state the reasons for their dis- 
sent, thus suggesting that they have not met the requirement 
of Rule 24(c) that the intervention “should state the grounds 
therefor.” This highly technical view avoids the obvious: 
That the parent-appellants at that point sought to take the 
position the Board of Education had taken throughout the 
litigation and until it elected to abandon the defense so 
that the grounds for their dissent are spread on this record, 
from one end of it to the other. It would seem that a court 
impartially approaching the position of the appellants with 
the same degree of understanding as exercised in the case 
of the appellees, would have recognized no doubt concem- 
ing the existence in the record of the grounds for dissent 
on the part of the parent-appellants. 


We respectfully submit that all of the appellants have 
amply demonstrated such interest as to require that the 
motion to dismiss their appeals should be denied. 


II 


Appellants’ Motion To Reverse and 
Remand Should Be Granted 


The motion of appellants to Reverse and Remand is 
in two parts: First, it asserts that the trial before Judge 
Wright while the case was pending before a three-judge con- 
stitutional court was in error. Second, it asserts that Judge 
Wright erred in failing personally to disqualify himself. 


A. 
Separation of the First Cause of 
Action Was Error 
The Deceptively Plausible Concept That the First Cause of 
Action Can Stand Alone Is Not Sound. 

In Count I of their Complaint, plaintiffs alleged that D.C. 
Code, § 31-101, vesting power in the U.S. District Court 
judges to nominate and appoint the members of the Board 
of Education was unconstitutional in that it contravened 
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Article II, § 2, clause 2, of the United States Constitution. 
In Counts II through VI of their Complaint, after alleging 
that these defendants-appellants, inter alia, were vested with 
the “establishment, maintenance and administration” of the 
public schools, and that the schools were under their “direct 
control and supervision,” plaintiffs further alleged that the 
schools had been so operated as to “discriminate” against 
the plaintiffs “solely because of their race and/or color, all 
in violation of the Fifth Amendment to the Constitution.” 
(emphasis supplied). They prayed, inter alia, that the Dis- 
trict Court notify the Chief Judge who would designate two 
other. judges “to hear and determine this action,” (emphasis 
supplied) as required by Title 28, U.S.C., § 2282, and, there- 
after, that such court “issue a permanent injunction forever 
restraining and enjoining” appellants, inter alia, from the 
specified acts of discrimination. 


Title 28, U.S.C., § 2282, provides in its entirety: 


“An interlocutory or permanent injunction restrain- 
ing the enforcement, operation, or execution of any 
Act of Congress for repugnance to the Constitution 
of the United States shall not be granted by any dis- 
trict court or judge thereof unless the application 
therefor is heard and determined by a district court 
of three judges under section 2284 of this title.” 
(emphasis supplied).* 


4D. C. Code, §§ 31-102 ef seq. 


SCF. Title 28, U.S.C., § 2281: 


“An interlocutory or permanent injunction restraining the 
enforcement, operation or execution of any State statute by 
restraining the action of any officer of such State in the 
enforcement or execution of such statute or of an order made 
by an administrative board or commission acting under State 
statutes, shall not be granted by any district court or judge 
thereof upon the ground of the unconstitutionality of such 
statute unless the application therefor is heard and determined 
by a district court of three judges under section 2284 of this 
title.” (emphasis supplied). 
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Notwithstanding plaintiffs’ prayer for a three-judge court 
to hear and determine “‘this action,” Circuit Judge Wright, 
sitting by designation, by an Opinion and Order filed March 
25, 1966, notified Chief Judge Bazelon that a three-judge 
court was required to determine whether D. C. Code, § 31- 
101, was an unconstitutional act of Congress, without men- 
tion of the claims of the alleged unconstitutional enforce- 
ment, operation or execution of the succeeding sections of 
the same statute. In an Order filed March 29, 1966, the 
Chief Judge found that only the “first cause of action” 
required the convening of a three-judge court, made desig- 
nation of an additional two judges for such a court, and 
remanded “causes of action” two through six to Circuit 
Judge Wright. 


On May 16, 1966, these defendants-appellants moved the 
three-judge court so convened to assume jurisdiction of the 
entire case, and simultaneously moved Chief Judge Bazelon 
and Circuit Judge Wright to act consistently therewith. The 


three-judge court and Circuit Judge Wright denied the 
motions respectively addressed to them in one-page Orders 
filed June 1, 1966, upon the identical ground that the Chief 
Judge’s convening Order of March 29 had determined the 
limits of the jurisdiction of the three-judge court. In a five- 
page Order filed the same date, Chief Judge Bazelon declined 
to modify his convening Order on the ground that only 
Count I “asserts unconstitutionality” as grounds for enjoin- 
ing enforcement of an Act of Congress, the remaining counts 
merely seeking abatement by injuncticn of “various racial 
and economic discriminations by school authorities.” 


In Florida Lime & Avocado Growers v. Jacobsen, 80 S.Ct. 
568, 362 U.S. 73, 4 L.Ed. 2d 568 (1960), the Court reversed 
dismissal of an action to enjoin California health officers 
from systematically excluding Florida avocados from Cali- 
fornia markets while purportedly enforcing a statute pro- 
hibiting the sale or importation of avocados having less than 
a specified minimum oil content. The plaintiffs contended 
that the statute violated the “commerce” and “equal pro- 
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tection” clauses of the United States Constitution and, fur- 
ther, that the California statute was in conflict with a federal 
statute relating to the same statute. In determining, as a 
threshold question, its jurisdiction to entertain a direct 
appeal under the equivalent three-judge court statute relat- 
ing to injunctions against enforcement, operation, or execu- 
tion of State statutes, the Court said: 


“* * * Cases in this Court since Louisville & N. 
R. Co. v. Garrett, 231 U.S. 298, 58 L.Ed. 229, 34 
S.Ct. 48 (1913), have consistently adhered to the 
view that, in an injunction action challenging a state 
statute on substantial federal constitutional grounds, 
a three-judge court is required to be convened and 
has—just as we have on a direct appeal from its 
action—jurisdiction over all claims raised against the 
statute. These cases represent an unmistakable rec- 
ognition of the congressional policy to provide for 
a three-judge court whenever a state statute is sought 
to be enjoined on grounds of federal unconstitution- 
ality, and this consideration must be controlling.” 
362 U.S. 80-81. [Emphasis added] 


Without citing the Florida Lime Growers case, in Idlewild 
Bon Voyage Liquor Corp. v. Epstein, 370 U.S. 713 (1962), 
the Court remanded to the District Court with instructions 
to take action to convene a three-judge court to hear an 
action seeking to enjoin the application of a New York retail 
liquor licensing statute to the plaintiff on the ground that 
the statute so applied violated the ‘“‘commerce,” “export- 


import,” and “supremacy” clauses of the United States Con- 
stitution. 


Both the California and New York statutes were innocu- 
ous as written, allegedly repugnant to the Constitution only 
in their particular application to the plaintiffs. 


Neither case made mention of two older cases, Ex Parte 
Bransford, 310 U.S. 354 (1940), and Phillips v. United 
States, 312 U.S. 246 (1941), holding a three-judge court 
unnecessary in cases in which the plaintiff complained of 
an unconstitutional “result” rather than the invalidity of 
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the statute itself. Those cases were, however, relied upon 
by the Government in disputing the necessity for a three- 
judge court in Zemel v. Rusk, 381 U.S. 1 (1965), an action 
challenging the validity of the denial of a passport valida- 
tion, notwithstanding the difference in statutory language 
between the state-injunction and federal-injunction statutes. 
The court refused to decide whether those cases applied, 
holding that a “‘substantial” question as to the constitution- 
ality of the legislation as written was presented, thus requir- 
ing the three-judge court. It went on, ina footnote, how- 
ever, to state: 


“The convening of a three-judge court in this case 
surely coincides with the legislative policy underlying 
the passage of § 2282: 


‘The legislative history of § 2282 and of its com- 
plement, 8 2281. . .indicates that these sections were 
enacted to prevent a single federal judge from being 
able to paralyze totally the operation of an entire 
regulatory scheme, either state or federal, by issu- 
ance of a broad injunctive order. . .Repeatedly 
emphasized during the congressional debates on § 
2282 were the heavy pecuniary costs of the unfore- 
seen and debilitating interruptions in the administra- 
tion of federal law which could be wrought by a sin- 
gle judge’s order, and the great burdens entailed in 
coping with harassing actions brought one after 
another to challenge the operation of an entire statu- 
tory scheme, wherever jurisdiction over government 
Officials could be acquired, until a judge was ulti- 
mately found who would grant the desired injunc- 
tion.” Kennedy v. Mendoza-Martinez, 372 U.S. 144, 
154-155, 9 L.ed.2d 644, 653, 83 S.Ct. 554. Appel- 
lant in this case does not challenge merely a ‘single, 
unique exercise’ of the Secretary’s authority, cf. 
Phillips v. United States, supra, 312 U.S. at 253, 85 
L.ed. at 806. On the contrary, this suit seeks to 
‘paralyze totally the operation of an entire regula- 
tory scheme,’ indeed, a regulatory scheme designed 
and administered to promote the security of the 
Nation.” 381 U.S. 7. 


38 


These defendants-appellants were, on January 13, 1966, 
when the Complaint was filed, and on June 19, 1967, when 
judgment was entered, the Superintendent of Schools and 
a member of the Board of Education, charged by the Dis- 
trict of Columbia Code with operation of a “regulatory 
scheme” no less comprehensive than those attacked in 
Zemel v. Rusk, supra, and Florida Lime & Avocado Grow- 
ers v. Jacobsen, supra. Appointments, promotions, trans- 
fers, or dismissals of virtually any important school person- 
nel may be made by the Board of Education only upon the 
written recommendation of the superintendent. D.C. Code, 
§ 31-102. Circuit Judge Wright found that the actions of 
defendants-appellants in execution of that section to have 
been “infected with unconstitutionality” since 1954 (Hob- 
son v. Hansen, 269 F.Supp. 401, 503) and ordered them 
to commence “substantial teacher integration” by October 
2, 1967. Id. at 517. The Board of Education is given con- 
trol of general policy relating to the schools, D.C. Code, § 
31-103, and the Superintendent is given direction of and 
supervision in all matters pretaining to the instruction in all 
schools, D.C. Code, § 31-105. Circuit Judge Wright found 
the “neighborhood school,” the “optional zone,” and the 
“track” systems, as implemented by the defendants-appel- 
lants under the powers conferred by the foregoing D.C.Code 
Sections to be unconstitutional, Hobson v. Hansen, supra, 
passim, and issued a permanent injunction both prohibiting 
their continuation and ordering corrective action. Id., at 
517. 


It would be difficult to conceive of a regulatory scheme 
more effectively paralyzed than that established by Congress 
to operate the public school system and then enjoined in 
its essential operations by Circuit Judge Wright. Upon the 
legislative history discerned by the Supreme Court in the 
cases cited above, the instant case certainly seems to fall 
within the purpose of the three-judge court statute to pre- 
vent a single Federal judge from constricting the operations 
of governmental officers and agencies by an all-encompas- 
sing finding of “repugnance” to the Constitution therein, 
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irrespective of whether it is Congress’ language, or the exe- 
cution of the statute by the officials so charged, which is 
said to be unconstitutional. To hold that a three-judge court 
is not required in the latter case would permit a plaintiff, 
or a judge so disposed, to evade the three-judge requirement 
as effectively as the interpretation rejected in Florida Lime 
Growers, simply by drawing or interpreting the Complaint 
to be a constitutional assault upon mere “administrative 
discretion” rather than the enabling legislation itself, leaving 
the latter an abstract form of words although unimpugned. 


The evil is not averted by leaving it to the discretion of 
the Chief Judge as to when the claim for relief requires the 
convening of a three-judge court. The statute empowering 
the Chief Judge to convene the three-judge court expressly 
confers only the power to 


“. .. designate two other judges, at least one of whom 
shall be a circuit judge.” 


The statute then continues: 


“Such judges shall serve as members of the court to 
hear and determine the action or proceeding.” Title 
28, U.S.C., § 2284 (emphasis supplied). 


The clear implication of the statute is that when a three- 
judge court is appointed, it is up to that court, not the chief 
judge of the appellate court, to deal with all matters relat- 
ing to the action, including the usual initial determination 
of its jurisdiction. United States v. United Mine Workers, 
330 U.S. 258 (1947). It was so held in Whitney Stores, Inc. 
v. Summerford, 280 F.Supp. 406 (1968). Again, to hold 
otherwise once more would permit the “single federal judge” 
(in this case a chief judge) to “. . . paralyze the operation 
of an entire regulatory scheme” by the subtle device of an 
ex parte order limiting the issues he chose to refer to the 
three-judge court, an order comparable to the “broad 
injunctive order” of the single district judge Congress sought 
to control. 
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The Procedural Dilemma Concerning The Identity of the 
Trial Judge. 


The Corporation Counsel vigorously opposed the sepa- 
rate hearing of Count I; and he was equally vigorously 
supported by logical implication by the United States 
Attorney representing the defendant-judges. We refer to 
these two briefs and adopt them and rely on them. In 
substance the Corporation Counsel flatly took the posi- 
tion that the entire case, or none, should go for trial to the 
three-judge court; and the United States Attorney asserted 
that any convening of the three-judge court was premature 
since the case might very well be decided on the issues drawn 
with respect to the other Counts; that the Court should not 
reach out to decide constitutional matters, but should only 
decide them as they arise; and that, if the appellees (plain- 
tiffs below) were incorrect in their charges in Counts II 
through VI, they would have no standing to raise the issues 
involved in Count I alone. We think these contentions were 
sound, and failure on the part of the three-judge court and 
Judge Wright to sustain them was clear error. The last para- 
graph of the brief of the United States Attorney is espec- 
ially called to the attention of the Court: 


“Upon the Three-Judge-District Court, or the Dis- 
trict Court of Three Judges,” taking this action, we 
believe, the remainder of the case properly should 
be referred for disposition by the District Court in 
normal course.® There will then be no further neces- 
sity, under 28 U.S.C. 291(c), to burden further any 
Circuit Judge with this District Court matter. 


7Le, if the Three-Judge-District Court concludes that no substan- 
tial constitutional question is presented in the complaint to warrant 
its convention as such. 


8We believe this case presents but a single ‘cause of action.” The 
effort made in the complaint to divide it into separate ‘causes of 
action’ does not bear analysis. And we think it was error on the part 
of the Chief Judge of the Court of Appeals to bifurcate this unitary 
action by his order filed March 29, 1966. Nevertheless, under the 
view we take of this matter, we do not see that this affects the fur- 
ther course we suggest be taken in this case.” 


41 


There were not two lawsuits, only one. The defendants 
were entitled to have the case tried as a single lawsuit. If 
Count I had not been in the Complaint, the District Court 
judges would not have been disqualified to try the case. If 
Count I did not state a cause of action, there was no need 
to name the District Court Judges as defendants; and there 
was no reason to designate Judge Wright for the purpose of 
hearing part of the case. In any event, there was no show- 
ing that the designation of Judge Wright needed to go beyond 
the first stage of a reference to the Chief Judge for the con- 
vening of a three-judge court. There is a clear dilemma: If 
this case is two lawsuits there was no lawful reason for the 
designation of Judge Wright to try the second one; if it is 
a single lawsuit, the case was before the three-judge court, 
and Judge Wright had no lawful jurisdiction to proceed. If 
it is argued that the severance for trial is permitted by Rule 
42(b) F.R.C.P., the answer is that this rule permits severance 
by a district judge and does not authorize severance by the 
Chief Judge of the Circuit Court of Appeals. See Rule 81 
F.R.C.P. 


A three-judge constitutional court, in Turner v. Goolsby, 
255 F.Supp. 724 (1966), had before it the question whether 
the court had jurisdiction of and would try counts of a 
complaint which did not directly involve the validity of a 
statute. There, the court held that it had jurisdiction of the 
other counts; and relied upon United Mineworkers of Amer- 
ica v, Gibbs, (1966) 86 S.Ct. 1130, 383 U.S. 715, 16 L.Ed. 
2d 218, that it was within its sound discretion, i.e., that of 
the three-judge court, to take jurisdiction of the entire case. 
Thus, if there is a discretionary right to limit the jurisdic- 
tion of the three-judge court, that discretion does not lie 
with the Chief Judge of the Circuit Court of Appeals, and 
it does not lie with the single District Judge. In the case 
at bar, the three-judge court dealt only with Count I, not 
by reason of the exercise of its discretion so to do, but 
because only Count I was referred to it. This was the error 
which made it possible for a designated judge to try a case 
where the reason for the designation of the judge was held 
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not to exist. Looking at it from the vantage point of two 
years later, it appears to have developed into a ploy to enable 
appellees to face this Court with a fait accompli. 


B 
The Trial Judge Was in Error in Failing To Recuse 
Himself for Bias or Prejudice Upon the 
Motion of the Defendants 

On or about September 30, 1966, the defendants filed a 
pleading entitled “Motion for Voluntary Displacement” by 
which they suggested that Circuit Judge J. Skelly Wright 
recuse himself voluntarily from presiding further, on the 
ground that he was prejudiced as to both the facts to be 
found in and the law applicable to the case. They offered, 
in support of that Motion, certain exhibits, inter alia, an 
article entitled “Public School Desegregation: Legal Reme- 
dies for De Facto Segretation,” appearing at 40 N.Y.U. L. 
Rev. 285 (1965), purporting to be the text of a lecture 
delivered by Judge Wright on February 17, 1965, at the 
New York University School of Law. A substantial portion 
of the lecture was reprinted in a Symposium on De Facto 
School Segregation, 16 W.Res. L.Rev. 478 (1965). Other 
exhibits purported to be articles which had appeared in vari- 
ous publications throughout the country commenting upon 
Judge Wright’s apparent predilections upon the issues pre- 
sented in this case, and questioning the propriety of his con- 
tinuing as the presiding judge. The law review article, and 
some of the public comments thereon, are a part of the rec- 
ord before this court. 


The principal thrust of Judge Wright’s article in the New 
York University Law Review is a statement of his personal 
disapproval, expressed in strong terms, of what he perceived 
to be the timidity of other courts to find and outlaw “de 
facto segregation” in the schools, i.e., segregation existing 
as a result of causes other than so-purposed policies and 
practices of those charged with operating the schools in any 
given community. Judge Wright’s article makes clear that 
he had, within the year before the case was filed, already 
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concluded that the courts must put an end to such “de facto 
segregation” as a denial of the constitutional rights of Negro 
children, and that the “‘neighborhood” schools must be abol- 
ished where they result in “imbalance” of the racial makeup 
of the schools in relation to the total racial composition of 
the community. He also indicated his antipathy for persons 
whose deficient “sense of social and racial justice” would 
permit them to make the arguments by which these defend- 
ants later sought to persuade him. 40 N.Y.U. L.Rev. 298. 
In such circumstances, it is submitted that the vice of the 
situation is that any judge who has.committed his views to 
such wide publication, cannot easily retreat from them when 
plaintiffs, in effect, ask him to demonstrate that his courage 
equals his published convictions by awarding them the relief 
prayed. 

The Motion for Voluntary Displacement was not termed 
an “Affidavit of Bias or Prejudice,” as defined by 28 
U.S.C.A., 8 144. It should, however, have been treated as 
such, de facto if not de jure. This case is not merely a dis- 
pute between litigants whose several claims to property 
tights affect only themselves. Not only did plaintiffs intend 
this lawsuit to bind persons not nominally parties to it, the 
issues they ask the Court to resolve are matters in which 
the whole public, local and national, has an immediate and 
drastic interest. A suggestion of bias in any form should 
have been acted upon accordingly by the judge to whom 
it was addressed, whether or not counsel called it an Affi- 
davit of Bias or Prejudice. If counsel for the defendants, 
out of a greater sense of respect for Judge Wright, called 
his motion by some less odious name, no advantage can or 
should be taken of the deference so shown. And, if doubt 
of the impartiality of the judge existed in the mind of coun- 
sel—or, more importantly, in the mind of clients—it was 
their duty to file an Affidavit of Bias or Prejudice, the sen- 
sibilities of the impugned party notwithstanding. Campbell 
v, United States, 126 U.S.App.D.C. 250, 377 F.2d 135 
(1967). The motion was apparently denied orally from the 
bench on the ground that the pleading had been filed as the 


44 


“culmination” of a “*. . . concerted effort to delay [the trial] 
. . - to frustrate prosecution, the administration of justice.” 
(Tr. 2285-2286). It is submitted, however, that in such a 
case as this, this motion could never come too late. 


But even if Judge Wright was psychologically capable of 
fairly weighing the evidence, and determining and applying 
the law, disregarding his previous expressions on the sub- 
ject, substantial doubt as to that capability has been and 
still is being voiced by those who make the opinions of the 
community. It is not enough that the case be, in fact, 
decided fairly and impartially. The circumstances under 
which it is decided must give the appearance of fairness and 
impartially, or the confidence of the community in the 
integrity of the entire judicial system is impaired. It can- 
not be better stated than the following quotation cited and 
quoted by the majority of the three-judge court (265 
F.Supp. 917): 


“A fair trial in the fair tribunal is a basic requirement 
of due_process. Fairness, of course, requires an 
absence of actual bias in the trial of cases. But our 
system of law has always endeavored to prevent even 
the probability of unfairness. To this end no man 
can be a judge in his own case and no man is per- 
mitted to try cases where he has an interest in the 
outcome. That interest cannot be defined with pre- 
cision. Circumstances and relationships must be con- 
sidered. This Court has said, however, that ‘every 
procedure which would offer a possible temptation 
to the average man as a judge . . . not to hold the 
balance nice, clear and true between [the parties] 
denies . . . due process of law.’ [Citation omitted.] 
Such a stringent rule may sometimes bar trial by 
judges who have no actual bias and who would do 
their very best to weigh the scales of justice equally 
between contending parties. But to perform its high 
function in the best way ‘justice must satisfy the 
appearance of justice.”” Black, J., in In Re Murchi- 
son, 75 S.Ct. 623, 625; 349 U.S. 133, 136; 99 L.Ed. 
942 (1955). 
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The appellants and petitioners for intervention submit 
that Judge Wright’s publicly-announced suspicion of the facts 
the defendants sought to prove, and his repugnance to the 
law applicable thereto urged upon him by the defendants, 
placed his personal disinterest in the outcome substantially 
in doubt in the community at large. We need go no further 
than Judge Wright’s own dissenting opinion in Hobson y, 
Hansen, 265 F.Supp. 902, 931-2. It would follow from his 
own principles that he had a duty to recuse himself, if only 
to preserve the appearance of justice. See United States vy, 
Ritter, 273 F.2d 30; Occidental Petroleum Corporation v. 
Chandler, 303 F.2d 55; Texaco, Inc. v. Chandler, 354 F.2d 
655; United States v. Valenti, 120 F.Supp. 80 (1954). 


Because all of the judges of the United States District 
Court for the District of Columbia were sued, including 
those who had never participated in appointing a member 
of the Board of Education, they were thereby all disquali- 
fied. Just why they were necessary parties does not appear. 
Nevertheless, it is odd that the judge designated to try the 
case did not consider himself disqualified notwithstanding 
his unequivocal expressions of prejudgment, indicating an 
actual, not implied, possibility of prejudice. 

The evidence in this case was, the record demonstrates, 
subject to wide differences of interpretation and reporting. 
This is evident in three documents in this record: The Pro- 
posed Findings of Fact tendered by the respective parties 
and the Findings and Conclusions of the Court. Judge 
Wright’s published statements suggest a predisposition in 
the very matters in which he was asked to make findings of 
fact and conclusions of law upon only the evidence before 
him. It is hardly possible that he could have ignored the 
former in making his assessment of the latter. 


Appellants rely upon the rule laid down by this Court 
in Texaco, Inc. v. F.T.C., 118 U.S.App.D.C. 366, 336 F.2d 
754, reversed on other grounds, 85 S.Ct. 1798: 381 U.S. 
739, 14 L.Ed.2d 714. And see, American Cyanamid Co. yv. 
F.T.C. (CCA 5th) 363 F.2d 757 (1966). 
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The argument on this point is made with considerable 
sympathy for the man or woman who sits as a judge. One 
does not become a judge if his mind is not actively con- 
cerned with public questions. But if:he accepts the office, 
he must sacrifice public commitment on questions which 
may come before him. If he has privately formed an opin- 
ion he must at least be spiritually free to change his mind. 
Advocates have sufficient reason to assume judges frequently 
have some preconception of a legal controversy, particularly 
a prominent public one. But all advocates assume the judge 
can be persuaded. He is less likely to be persuadable if he 
has gone on public record, out of court, without adversary 
presentation, on the issues of a case before him. If he has 
indulged himself in that intellectual exercise, he must dis- 
qualify himself from sitting in a case directly involving the 
matter. 


PART TWO 
(The Merits) 
I 
The District of Columbia’s Neighborhood School 
Plan Was Neither Created nor Maintained With 


Any Purpose of Segregation; Its Use Does Not 
Violate the Constitution 


A 


The Present Ills of the District’s 
Schools - Cause and Cure 


That the present ills of public education in the Dis- 
trict of Columbia are tragic no informed person can deny. 
But a correct diagnosis of the cause must precede any rem- 
edy, lest in our haste to cure, we only weaken the patient 
even more. 


The huge influx of Negroes from the rural sections of the 
deep south without those skills which might enable them 
to adjust to city life, the flight of middle class whites to the 
Virginia and Maryland suburbs, the paucity of Congressional 
appropriations for public education (including school build- 
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ing construction), these and many other factors have played 
their role in bringing the District’s school system to its pres- 
ent state. 


The present degree of racial separation in our schools is 
but one symptom of the deeper social malady. Before 
Brown v, Board of Education and Bolling v. Sharpe, the Dis- 
trict’s schools were segregated, by law. After these decisions 
they were promptly integrated, both in law and in fact. 
Today, while still complying fully with the Supreme Court’s 
mandate that they be integrated in law, these schools have 
become highly re-segregated in fact. The cause is to be 
found elsewhere than in defendants’ educational policies. 


The year before Brown and Bolling, the District’s popula- 
tion was 60 percent white, 40 percent Negro. By 1965 it 
was 40 percent white, 60 percent Negro. At the time of 
Brown and Bolling, the District’s public school enrollment 
was 57 percent Negro. At the time of Judge Wright’s deci- 
sion from which this appeal is taken, it was 90 percent 


Negro. Now, in the single year since that decision, almost 
one-fifth of the remaining white pupils have left the city’s 
public schools, thus increasing the proportion of Negroes to 
more than 92 percent of the total. 


Clearly we are confronted here with a social sickness 
which requires something other than judicial surgery. 


One cannot read Judge Wright’s opinion without sharing 
his grave concern over this malaise that has infected our 
urban society—a malaise which is threatening spiritual stran- 
gulation of our disadvantaged citizens and of the city in 
which they reside. 


But the surgery which the distinguished trial judge has 
here prescribed results from a faulty diagnosis—a confusion 
between cause and effect. The present low educational 
attainment of many Negro school children in Washington 
is the result of generations of social deprivation, in housing, 
in employment, in cultural background,—not in the District’s 
1965-66 educational system. The judicial surgery which the 
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trial judge has prescribed can only result in a spread of the 
malaise itself, and will tend to reduce the educational achieve- - 
ments of the better students, of both races, to the lowest 
common denominator of all. It cannot promote equal edu- 
cational opportunity or further the “equal protection of the 
laws” under our Federal Constitution. 


Insofar as Washington’s educational sickness is now sus- 
ceptible of cure by governmental remedies, such remedies 
(with minor exceptions hereafter discussed) must be pre- 
scribed by the legislative and executive doctors, and not by 
the judges. The medicines need to take the form of more 
than equal compensatory education for the disadvantaged, 
of special nutrition programs, of special and remedial teach- 
ing (in and out of school) of the types which the Board of 
Education had sought to implement before this suit was 
begun. These medicines can be made possible only through 
Congressional appropriations. And to get at the root of the 
disease, Congress must also inaugurate massive long term 
“healing” programs of the kinds such as those recommended 


in the recent report of the National Advisory Commission 
on Civil Disorders. 


The trial judge expressed regret “that in deciding this case 
this court must act in an area so alien to its expertise.” 
(Opinion 517.) As we shall attempt to point out below, it 
would appear that in the court’s natural desire to “do some- 
thing” to remedy Washington’s educational sickness, it went 
far afield in erroneous and unwise judicial action. Never 
more truly than here can it be said that “hard cases make 
bad law.” And when, as here, the remedies are wide of the 
mark, they also make bad results. 


Early in 1965 at the request of the Board of Education, 
the Teacher’s College of Columbia University undertook a 
comprehensive fifteen months study of the District’s public 
schools. The results of this study are embodied in a book 
of approximately 600 pages entitled “Toward Creating a 
Model Urban School System: A Study of the Washington, 
D.C. Public Schools,” commonly called the ““Passow Report,” 
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after the study director, Dr. A. Harry Passow. The prelimi- 
nary report on the study was published in June, 1967, 
almost simultaneously with Judge Wright’s decision in this 
case. The Passow study was conducted over a 15 month 
period by 33 task forces, each dealing with a specified prob- 
lem area. There were 81 task force chairmen and consult- 
ants, 97 graduate assistants and students and a resident staff 
of six research assistants. They visited schools and classes; 
interviewed students, staffs, parents, community members 
and school and community leaders; administered question- 
naires and inventories to pupils and staff members; exam- 
ined pertinent public records and other school data; studied 
reports and records from other agencies, governmental and 
private; and drew on appropriate data sources wherever they 
could be found. 


In its final report, which has been referred to above, the 
Passow study group impliedly rejected what we submit is 
the underlying theme of Judge Wright’s opinion, namely, 


that all children should be offered essentially the same type 
of education and, somehow, brought to the same level of 
achievement and ability. The following statement appears 
on page four of the summary findings in the report: 


The issues around which controversy in Washing- 
ton has centered recently—i.e., the track system, de 
facto segregation and racial imbalance of students 
and staff, the proportion and assignment of “‘tem- 
porary” teachers and the location of new schools— 
are peripheral but symptomatic of the District’s cri- 
sis. The more central question before the Washing- 
ton community and its schools is: What are the 
educationally relevant differences which the District’s 
pupils bring into the classroom and what kinds of 
varied educational experiences must be provided by 
the schools to accommodate these differences? In 
understanding this question the schools will be in 
a position to seek the parameters of urban education 
and work toward developing a model urban school 
system. 

* OK Ok Ok 
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* * * Differentiated instruction based on differen- 
tiated needs is at the heart of both equality and 
quality. This is where the schools must focus their 
efforts while, concurrently, other agencies and insti- 
tutions are bringing about social and physical renewal 
to the District of Columbia. (Emphasis in the Report). 


The medicine recommended in the Passow Report is very 
different from the surgery ordered by the trial court. But 
it is the only medicine which may cure the patient. 


B 


The District’s Neighborhood School 
Plan and the Constitution 


In its opinion, the trial court conceded that “the neigh- 
borhood [school] policy is accepted and in general use 
throughout the United States,” and stated that because of 
this fact and “the 10 to one ratio of Negro to white chil- 
dren in the public schools of Washington” the court would 
not bar its use “at this time” (Opinion 515). 


The trial court, as we have said, also stated that the evi- 
dence does not “show that in any real sense the Board of 
Education has adhered to the neighborhood policy with a 
segregatory design” (Opinion 419). And there was no evi- 
dence that the Board of Education acted arbitrarily in fix- 
ing school boundaries. 


Nevertheless, the court has proceeded to emasculate the 
District’s neighborhood school policy by the following orders 
directed to the Board of Education: 


1. The court has directed the Board to file for 
approval by the court “‘a plan for pupil assignment elimi- 
nating the racial and economic discrimination found to 
exist in the operation of the Washington public school 
system” (Opinion 407, 517). 


2. The court ordered the Board to bus volunteering 
children out of their neighborhoods east of Rock Creek 
Park to “underpopulated schools” west of the Park 
(Opinion 407, 517). 
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3. The court ordered the abolition of certain optional 
school zones which the Board had established to mini- 
mize overcrowding, on the ground that this had “racial” 
implications (Opinion 407, 517). 


The first two orders of the trial court, referred to above, 
are radically destructive of the neighborhood school prin- 
ciple. When read in the light of the court’s entire opinion, 
the conclusion is inescapable that this is exactly what the 
trial judge wanted to achieve. (See, e.g., Opinion 508-10). 
Judge Wright’s decree, drastically modifying and in fact 
almost destroying the District’s neighborhood school plan, 
is contrary to the outstanding decisions of the Federal 
appellate courts. 


After Brown v. Board of Education was remanded by the 
Supreme Court to a three-judge court in Kansas, the latter 
court declared: 


“It was stressed at the hearing that such schools 
as Buchanan are all-colored schools and that in them 
there is no intermingling of colored and white chil- 
dren. Desegregation does not mean that there must 
be intermingling of the races in all school districts. 
It means only that they may not be prevented from 
intermingling or going to school together because of 
race or color. (Emphasis added.) 


Then, focusing squarely on the question of the neighbor- 
hood school, the court held: 


“If it is a fact, as we understand it is, with respect 
to Buchanan School that the district is inhabited 
entirely by colored students no violation of any con- 
stitutional right results because they are compelled 
to attend the school in the district in which they 
live.” 139 F.Supp. 468, 470 (1955). 

The United States Courts. of Appeals for the Fourth, 
Sixth, Seventh and Tenth Circuits have all rendered similar 
decisions in cases squarely presenting the issue of de facto 
segregation. While the issue has not been framed by any 
case before the Courts of Appeals for the First, Second and 
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Third Circuits, statements from their opinions show that 
they are in agreement with the position of the Fourth, Sixth, 
Seventh and Tenth Circuits. There follows a discussion of 
these decisions, in the order in which they were rendered. 


1963—Seventh Circuit 


The first case squarely raising the constitutionality of de 
facto segregation to reach a Federal Court of Appeals was 
Bell v. School City of Gary, Indiana, 324 F.2d 209 (7th Cir. 
1963), cert. denied, 377 U.S. 924 (1964). The percentage 
of Negroes in the Gary public schools increased sharply 
between the early fifties and the early sixties, though the 
53 percent Negro enrollment with which the trial court was 
faced in the Gary case came nowhere near the 90 percent 
figure with which Judge Wright dealt in the case at bar. 
Though the Gary neighborhood school plan was arrived at 
for racially neutral reasons and the boundary lines were 
drawn without any purpose of segregation, racial separation 
(to the extent of 99 and 100 percent) existed in many of 
the schools. However, both the trial and appellate courts 
recognized that the cause of this separation was the residen- 
tial pattern of Gary and the shifts in population within cer- 
tain areas of the city. The Seventh Circuit held unequivo- 
cally that racial separation in the schools arising in this fash- 
ion was not constitutionally prohibited: 


We agree with the argument of the defendants 
stated as “there is no affirmative U. S. Constitutional 
duty to change innocently arrived at school attend- 
ance districts by the mere fact that shifts in popula- 
tion either increase or decrease the percentage of 
either Negro or white pupils.” 

* * * 


We approve also of the statement in the District 
Court’s opinion, “Nevertheless, I have seen nothing 
in the many cases dealing with the segregation prob- 
lem which leads me to believe that the law requires 
that a school system developed on the neighborhood 
school plan, honestly and conscientiously constructed 
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with no intention or purpose to segregate the races, 
must be destroyed or abandoned because the result- 
ing effect is to have a racial imbalance in certain 
schools where the district is populated almost entirely 
by Negroes or whites. 324 F.2d 213. 


1964-Tenth Circuit 


Within a year of the Seventh Circuit’s decision, the Tenth 
Circuit came to the same conclusion in a case dealing with 
the public school system in Kansas City, Downs v. Board 
of Education, 336 F.2d 988 (10th Cir. 1964), cert. denied, 
380 U.S. 914 (1965). With the exception of a junior col- 
lege, the public schools of Kansas City were officially segre- 
gated before Brown v. Board of Education. Following 
Brown, the Kansas City Board of Education, like its coun- 
terpart in Washington, D. C., ordered that the schools be 
desegregated in accordance with the neighborhood school 
policy. There, as here, the order was implemented rapidly 
and the neighborhood plan continued in use. Nevertheless, 
as the Court of Appeals noted, there was “racial imbalance 
in the public schools of Kansas City” which was related to 
the city’s residential pattern since “the schools located the 
nearest to the concentration of Negro population had the 
highest percentage of Negro pupils and the schools the great- 
est distance away from that concentration were composed 
entirely of white students.” 336 F.2d 996. The court held 
as follows: 


We conclude that the decisions in Brown and the 
many cases following it do not require a school 
board to destroy or abandon a school system 
developed on the neighborhood school plan, even 
though it results in a racial imbalance in the schools, 
where, as here, that school system has been honestly 
and conscientiously constructed with no intention 
Or purpose to maintain or perpetuate segregation. 
336 F.2d 998. 


The Tenth Circuit recently reaffirmed this position in 
Board of Education v, Dowell, 375 F.2d 158, 166 (10th 
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Cir.) cert. denied, 387 U.S. 931 (1967), though it held the 
school board’s action improper on other grounds. 


1965—Fourth Circuit 


Seven months after Downs, the Fourth Circuit dealt with 
the issue of de facto segregation in the public schools of 
Hopewell, Virginia, an industrial city sharply divided by two 
railroads, a city in which the great majority of the Negro 
residents lived on the southeast side of one of these railroad 
lines. (Gilliam v. School Board, 345 F.2d 325 (4th Cir.), 
vacated on other grounds, 382 U.S. 103 (1965).) Though 
plaintiffs conceded that the school boundaries were drawn 
along natural barriers, they objected to the resulting large 
measure of de facto segregation. Pointing out that this was 
due to Hopewell’s residential pattern, the court held that 
such separation was not unconstitutional: 


“The Constitution does not require the abandon- 
ment of neighborhood schools and the transporta- 
tion of pupils from one area to another solely for 
the purpose of mixing the races in the schools.” 345 
F.2d 328. 


1966—Sixth Circuit 


The question of de facto segregation came before the 
Sixth Circuit in Deal v. Cincinnati Board of Education, 369 
F.2d 55 (6th Cir. 1966), cert. denied, 389 U.S. 847 (1967). 
The facts relevant to this issue were summarized by the 
Court of Appeals’ statement that the Negro student popu- 
lation was not spread uniformly among the individual schools 
because of the operation of the neighborhood school policy 
in conjunction with the residential concentration of Negroes 
in some areas. The court held that this fact created no right 
to relief. 


In the course of its opinion, the Court of Appeals con- 
sidered and rejected arguments of the very same character 
as those made by Judge Wright in his opinion in the case 
at bar. Because of the particular importance of the court’s 
reasoning to the present case, we quote at some length from 
the opinion: 
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Appellants contend that the maintenance of a 
public school system in which racial imbalance exists 
is a violation of their constitutional right to the equal 
protection of the law. They assert that because the 
Negro student population is not spread uniformly 
throughout the Cincinnati school system, without 
a showing of deliberate discrimination or even racial 
classification, there is a duty of constitutional dimen- 
sions imposed on the school officials to eliminate 
the imbalance. Appellants claim that it is harmful 
to Negro children to attend a racially imbalanced 
school and this fact alone deprives them of equal 
educational opportunity. 369 F.2d 58. 


After discussing the Brown decision and stating that “a 
finding of educational or other harm is not essential to strike 
down enforced segregation,” the court then continued as 
follows: 


Conversely, a showing of harm alone is not 
enough to invoke the remedial powers of the law. 
If the state or any of its agencies has not adopted 
impermissible racial criteria in its treatment of indi- 
viduals, then there is no violation of the Constitu- 
tion. If factors outside the schools operate to deprive 
some children of.some of the existing choices, the 
school board is certainly not responsible therefor. 


Appellants, however, argue that the state must 
take affirmative steps to balance the schools to 
counteract the variety of private pressures that now 
operate to restrict the range of choices presented to 
each school child. Such a theory of constitutional 
duty would destroy the well-settled principle that 
the Fourteenth Amendment governs only state action. 
Under such a theory, all action would be state action, 
either because the state itself had moved directly or 
because some private person had acted and thereby 
created the supposed duty of the state to counter- 
act any consequences. 


The standard to be applied is “equal educational 
opportunity”. The Court in Brown cast its decision 
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thus because it recognized that it was both unneces- 
sary and impossible to require that each child come 
through the complex process of modern education 
with the same end result. This approach grants due 
respect for the unavoidable consequences of varia- 
tions in individual ability, home environment, eco- 
nomic circumstances, and occupational aspirations. 
Equal opportunity requires that each child start the 
race without arbitrary official handicaps; it does not 
Tequire that each shall finish in the same time. 


Appellants, however, pose the question of whether 
the neighborhood system of pupil placement, fairly 
administered without racial bias, comports with the 
requirements of equal opportunity if it nevertheless 
results in the creation of schools with predominantly 
or even exclusively Negro pupils. The neighborhood 
system is in wide use throughout the nation and has 
been for many years the basis of school administra- 
tion. This is so because it is acknowledged to have 
several valuable aspects which are an aid to educa- 
tion, such as minimization of safety hazards to chil- 
dren in reaching school, economy of cost in reducing 
transportation needs, ease of pupil placement and 
administration through the use of neutral, easily 
determined standards, and better home-school com- 
munication. The Supreme Court in Brown recog- 
nized geographic districting as the normal method 
of pupil placement and did not foresee changing it 
as the result of relief to be granted in that case. 

* OK 


Because of factors in the private housing market, 
disparities in job opportunities, and other outside 
influences (as well as positive free choice by some 
Negroes), the imposition of the neighborhood con- 
cept on existing residential patterns in Cincinnati 
creates some schools which are predominantly or 
wholly of one race or another. Appellants insist 
that this situation, which they concede is not the 
case in every school in Cincinnati, presents the same 
separation and hence the same constitutional viola- 
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tion condemned in Brown. We do not accept this 
contention. 
* Ok OK Ok 


In the present case, the only limit on individual 
choice in education imposed by state action is the 
use of the neighborhood school plan. Can it be said 
that this limitation shares the arbitrary, invidious 
characteristics of a racially restrictive system? We 
think not. 


* OR Ok 


We hold that there is no constitutional duty on 
the part of the Board to bus Negro or white chil- 
dren out ot their neighborhoods or to transfer classes 
for the sole purpose of alleviating racial imbalance 
that it did not cause, nor is there a like duty to select 
new school sites solely in furtherance of such a pur- 
pose. 

* kk 


In dealing with the multitude of local situations 
that must be considered and the even greater num- 
ber of individual students involved, we believe it is 
the wiser course to allow for the flexibility, imagi- 
nation and creativity of local school boards in pro- 
viding for equal opportunity in education for all 
students. It would be a mistake for the courts to 
read Brown in such a way as to impose one parti- 
cular concept of educational administration as the 
only permissible method of insuring equality con- 
sistent with sound educational practice. We are of 
the view that there may be a variety of permissible 
means to the goal of equal opportunity, and that 
room for reasonable men of good will to solve these 
complex community problems must be preserved. 
369 F.2d 59-61. 


While the question of whether or not there is a consti- 
tutional duty to undo de facto segregation has not been 
squarely presented in the First, Second and Thira Circuit 
Courts of Appeals, statements from their decisions show 
concurrence with the position taken in the Fourth, Sixth, 
Seventh and Tenth Circuits. 
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In Springfield School Comm. v. Barksdale, 348 F.2d 261 
(Ist Cir. 1965), the District Court had held that non-white 
school attendance of appreciably more than 50 percent was 
“tantamount to segregation,” that such “segregation” denied 
equal educational opportunity, was unconstitutional and 
that “[T] here must be no segregated schools.” The District 
Court’s order (which the Court of Appeals for the’First Cir- 
cuit vacated) was constmed as more limited than this sweep- 
ing language would suggest. However, focusing on this lan- 
guage, the Court of Appeals conclusively rejected the Dis- 
trict Court’s holding that racial imbalance was per se uncon- 
stitutional: 


Certain statements in the opinion, notably that 
“there must be no segregated schools,” suggest an 
absolute right in the plaintiffs to have what the court 
found to be “tantamount to segregation” removed 
at all costs. We can accept no such constitutional 
right. Cf. Bell v. School City of Gary, 7 Cir., 1963. 
* * * Downs v. Board of Education, 10 Cir., 1964; 


* * * 


In Offerman v, Nitkowski, 378 F.2d 22 (2d Cir. 1967), 
the Court of Appeals for the Second Circuit held that a 
school board which voluntarily chose to consider the race 
of its pupils in planning school boundaries was not acting 
unconstitutionally. Before reaching this conclusion, the Sec- 
ond Circuit approved the position taken by the Sixth, 
Seventh and Tenth Circuits in stating: 


“Although there may be some dissent * * * courts 
generally agree that communities have no constitu- 
tional duty to undo bona fide de facto segregation.” 
378 F.2d 24 (citations omitted). 


IN 1960, the Court of Appeals for the Third Circuit held, 
in Evans v. Ennis, 281 F.2d 385, cert. denied, 364 U.S. 933 
(1961), that Delaware’s plan for desegregation did not com- 
ply with the Supreme Court’s requirement of “all deliber- 
ate speed.”” However, Chief Judge Biggs, speaking for the 
court in his concurring opinion, made it clear that the Board 
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of Education was not required to junk the neighborhood 
school plan: 


“It was not our intention, nor is it our intention 
now, to exempt the respective individual infant plain- 
tiffs who may presently actively seek integration 
from the usual processing of the school system relat- 
ing to * * * geographical locations, provided always 
that that processing is conducted on a racially non- 
discriminatory basis.”” 281 F.2d 395. 

Finally, reference should be made to United States v. Jef- 
ferson County Board of Education, 372 F.2d 836 (5th Cir. 
1966), aff'd en banc, 380 F.2d 385 (Sth Cir.), cert. denied, 
389 U.S. 849 (1967). In this case, the Court of Appeals 
for the Fifth Circuit reversed seven lower court decisions 
approving desegregation plans in Alabama and Louisiana. 
The opinion must be read in the context of the situation 
then existing in the two states. As of December, 1965, 
only 0.43 percent of the Negro pupils in Alabama and only 
0.69 percent of the Negro pupils in Louisiana were attend- 
ing integrated schools. There had been no bona fide 
attempt on the part of either state to desegregate the pub- 
lic schools and no integration of teaching staffs in either 
state. 


The Jefferson County case has no applicability to the case 
at bar. There, the court was faced with school systems 
which had never been desegregated, school systems whose 
administrators had never complied with the Supreme Court’s 
mandate in Brown v. Board of Education. By contrast, in 
the case at bar, this court deals with a school system which 
was desegregated the same year Brown was decided and has, 
since that time, become racially separated, not because of 
the Board’s action, but because of population shifts within 
the city and the changing enrollment of the public schools— 
in short, because of the free choices of this city’s individual 
citizens regarding their place of residence and the education 
of their children. 
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From the foregoing review of the leading decisions in all 
of the United States Courts of Appeals which have had 
occasion to pass upon the problem, the law appears to be 
settled: de facto segregation, that is, racial imbalance in the 
schools which results not from governmental action but 
from residential patterns and population changes, is not a 
violation of the Federal Constitution. 


The trial court’s decree to the Board of Education that 
it bus children at public expense from one neighborhood to 
another, that it “consider” a host of devices from educa- 
tional parks to multi-state schooling and that it abolish its 
own optional zones and substitute those chosen by the 
court, all for the sole purpose of mixing the races, is con- 
trary not only to the Court of Appeals decisions discussed 
above but also to the judgment of Congress contained in 
the Civil Rights Act of 1964, 42 U.S.C. 2000c (b): 


“*Desegregation’ means the assignment of students 
to public schools and within such schools without 
regard to their race, color, religion, or natural origin, 
but ‘desegregation’ shall not mean the assignment 
of students to public schools in order to overcome 
racial imbalance.” 


With the exception of Deal, the cases which have been 
discussed above concern racial patterns of housing and pop- 
ulation rather than economic patterns. However, the legal 
principle would appear to be the same: Governmental agen- 
cies may not classify and separate school pupils on the sole 
basis of their parents’ income any more than they may sepa- 
rate them because of the color of their skin. Conversely, 
the fact that the accident of birth, our differing capabilities 
or ambitions and a legion of other individual and social forces 
have made some of us richer, or poorer, so that we are 
financially able to live here, and not there, does not pro- 
duce a violation of the Federal Constitution because our 
children are assigned to schools in the neighborhood where 
we live. Few would deny that help from our Government 
for the sharp economic disparities in our society is needed. 
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However, the choice of remedies and their effectuation is 

a matter best Icft to the executive and legislative branches. 
The schools cannot reasonably be expected to shoulder the 
burden of restructuring the economic patterns of our city. 


One final word on this general subject. The Board of 
Education has been fully aware of discrepancies between 
the physical facilities in its different school plants and the 
fact that population growth in certain areas has resulted in 
overcrowding schools in those areas at the expense of others 
i: different sections of the city. The Board has mounted 
4 vigorous building program designed to keep pace with the 
influx of Negroes in the District and the high concentration 
of Nezro children, and has made every effort to eliminate 

vercrowding and to bring about substantial uniformity in 
physical facilities. Some school buildings are necessarily old 
while others are new. Some school buildings with a high 
concentration of Negroes have cafeterias while some with a 
concentration of whites do not. The teachers in some clas- 
ses may be better or worse than their colleagues in other 
classes. Such differences, however, are inherent in any school 
Sysizm, as indeed in any bumau endeevor! [i the Fifth and 
i citeenth Amendments require “Babbit” uniformity as the 
price of constitutionality, then all Governmental activity is 
fatally suspect. 


Dr. Hansen and the Board of Education have demonstrated 
earnest good faith in their efforts to provide substantially 
equal physical facilities and equal teaching facilitics for all 
pupils in the District of Columbia public schools. In fact, 
the record shows that they have.sought to give “more than 
equal” treatment by way of compensatory educaticnal pro- 
gtans for children in the disadvantaged areas of the city. 
We submit that the courts should not now “second guess” 
ri€se Aedicated public officials in their good faith efforts 


to tins end, 
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II 


The Method of Pupil Ability Grouping Used in the 
District Was Neither Designed nor Administered 
With Any Purpose of Segregation; the Choice and 
Effectuation of Such Bona Fide Educational Poli- 
cies Should Be Left to the Board of Education 
and the Superintendent of Schools 


We submit that one cannot read the trial court’s lengthy 
discussion of the track system of ability grouping and of 
the scholastic aptitude testing methods which the District’s 
schools have been using without reaching the conclusion 
that here, if nowhere else, Judge Wright has doffed his judi- 
cial robes and has purported to assume the administrative 
duties of a superintendent of schools. By this statement we 
do not seek to belittle the trial judge’s conscientious study 
of the problem or to suggest that the District’s system of 
ability grouping and testing of pupils is necessarily the best 
one. We do submit, however, that these are questions which 
should be left for debate and determination by professional 
educators, and that federal judges have no proper role in 
this field.© The federal appellate courts have repeatedly so 
held. 


In Brown v. Board of Education, 347 U.S. 483, 494 
(1954), the Supreme Court impliedly approved ability group- 
ing of school children when it said: ““To separate them from 
others of similar age and qualifications solely because of 
their race” is unconstitutional. (Emphasis supplied). No one 
reasonably questions the legality of grouping according to 
age. 

The Court of Appeals for the Fifth Circuit has been very 
outspoken on this subject. As early as 1957, in Borders v. 
Rippy, 247 F.2d 268, that court said: 


SWe of course would except from this statement any instance where 
a school board has deliberately prostituted educational testing or abil- 
ity grouping for segregatory purposes. 
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“Pupils may of course, be separated according to their 
degree of advancement or retardation, their ability 
to learn, on account of their health, or for any other 
legitimate reason, but each child is entitled to be 
treated us an individual without regard to his race 
or color.” 


Again, in Stell v. Savannah—Chatham Board of Education, 
333 F.2d 55, 61-62 (Sth Cir. 1964), cert. denied, 379 U.S. 
933 (1964), the court said: 


“,.. it goes without saying that there is no consti- 
tutional prohibition against an assignment of indi- 
vidual students to particular schools on a basis of 
intelligence, achievement, or other aptitudes upon 
a uniformly administered program but race must not 
be a factor in making the assignments. However, 
this is a question for educators and not the courts.” 


And when a recalcitrant Georgia District judge sought to 
interpret this language as permissive mandate for an affirma- 
tive order to a board of education requiring it to assign 
pupils according to intelligence tests, the provoked Fifth Cir- 
cuit Court of Appeals declared: 


“The trial court simply had no power to direct any 
such plan into effect. Neither, of course, did it have 
the power to direct that teachers be paid in accord- 
ance with their intelligence. These are matters that 
are Strictly left for the administrative body concerned. 
There is no constitutional authority for federal courts 
to impose their ideas of school management on 
boards of education as to these matters.”” Stell v, 
Board of Public Education, 387 F.2d 486, 491 (Sth 
Cir. 1967) 


Other federal courts have spoken to the same effect. In 
Jones v. School Board, 179 F.Supp. 280 (E.D. Va. 1959), 
Circuit Judge Albert V. Bryan (then a District Judge) was 
called upon to consider in detail the placement of pupils 
in Alexandria’s public school system through the application 
of educational standards, including the scores obtained on 
mental examinations. In his opinion, Judge Bryan said: 
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“The mental examination given the pupils is custo- 
marily a group, not an individual, test. The form 
of the test is not something for the court; it is an 
administrative judgment to be:made by the school 
Officials. Certainly a test by groups cannot be 
declared unfair or unacceptable as a matter of law. 
This is confirmed when, as here, the same kind of 
test is utilized for all children, irrespective of their 
race.” 179 F.Supp. at 283. 


The Court of Appeals for the Fourth Circuit affirmed, with 
express approval of impartially applied intelligence testing. 
Jones v. School Board, 278 F.2d 72, 75 (4th Cir. 1960). 


The Court of Appeals for the Third Circuit made a simi- 
lar ruling in Evans v. Ennis, 281 F.2d 385 (3d Cir. 1960), 
a case to which we have already referred. The court said: 


“It was not our intention, nor is it our intention now, 
to exempt the respective individual infant plaintiffs 
who may presently actively seek integration from 
the usual processing of the school system relating 
to their capabilities, scholastic attainments and geo- 
graphical locations, provided always that such proc- 
essing is done on a racially non-discriminatory basis. 
281 F.2d at 395. 


See also, Downs v. Board of Education, 336 F.2d 988, 995 
(10th Cir. 1964), cert. denied, 380 U.S. 914 (1965); Shut- 
tlesworth v. Birmingham Board of Education, 162 F.Supp. 


372 (N.D. Ala.) (three judge court), aff'd, 385 U.S. 101 
(1958). 


Congress itself has recognized the importance of identify- 
ing mentally or physically retarded children in the District 
of Columbia school system and has specifically ordered the 
Board of Education to give them specialized instruction. 
Section 31-203 of the District of Columbia Code (1967) 
provides: 


“The Board of Education of the District of Columbia 
may issue a certificate excusing from attendance at 
school a child who, upon examination ordered by 
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such board, is found to be unable mentally or physi- 
cally to profit from attendance at school; Provided, 
however, That if such examination shows that such 
child may benefit from specialized instruction 
adapted to his needs, he shall attend upon such 
instruction.” 


General control over public education in the District is 
vested in the Board of Education. It is authorized by stat- 
ute to “determine all questions of general policy relating 
to the schools... .”” Section 31-101, 103, D.C. Code (1967). 


The trial court has cited not a single judicial authority 
in support of its startling assumption of power over the edu- 
cational policies vested by law in the Board of Education. 
The court candidly states that it “does not .. . rest its deci- 
sion on a finding of intended racial discrimination.” It bases 
its ruling merely on a vague finding that “ability grouping 
as presently practiced in the District of Columbia school 
system is a denial of equal opportunity to the poor and a 
majority of the Negroes in the nation’s capital.”” (Opinion 
443), 


In support of this last statement the trial court asserts: 


1. That the ratio of Negroes to whites in the “Special 
Academic” or “Basic” track is greater than their overall ratio 


7From the following statement (Opinion 515), one cannot help 
but wonder if the underlying concept motivating the trial judge was 
not really that public education must produce equality of result rather 
than equality of opportunity: 


“Moreover, any system of ability grouping which . . . fails in 
fact to bring the great majority of children into the main- 
stream of public education denies the children excluded equal 
educational opportunity and thus encounters the constitu- 
tional bar.” 


By way of comparison, the Court of Appeals for the Sixth Circuit 
has said: 


“Equal opportunity requires that each child start the race with- 
out arbitrary official handicaps; it does not require that each 
shall finish in the same time.” Deal v. Cincinnati Board of 
Education, 369 F.2d 55, 60 (6th Cir. 1966), cert. denied, 
389 U.S. 247 (1967). 
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in the school population, while the ratio of Negroes to whites 
in the Honors track is less than their overall school popu- 
lation ratio. 


2. That the standardized aptitude tests used as a basis for 
pupil placement are not properly adapted to children from 
disadvantaged homes. 


3. That there has been undue administrative rigidity in 
failing to carry out Dr. Hansen’s directives—which permitted 
frequent cross-tracking and frequent testing for changes in 
ability grouping. 


4. That certain overcrowded Negro schools do not have 
adequate kindergarten facilities and in some instances have 
no Honors track. 


These points will be discussed in order: 


1. As has been pointed out previously, only 3.7 percent 
of all of the children in the public schools are in the Special 
Academic or Basic track and only 2.9 percent of all pupils 
are in the Honors track. There are a substantial number of 
white pupils in the Basic track and a substantial number of 
Negroes in the Honors track. (See Defendants’ Proposed 
Findings of Fact, F-13, F-14). When one considers the rela- 
tive average economic status and social background of school 
children in the two races, the differences in average educa- 
tional aptitude and achievements are unfortunate, but inevi- 
table. As was pointed out in the statement of facts, at any 
given family income level Negro children achieve as well as 
white children (See Defendants’ Proposed Findings of Fact, 
G-15, 17). And as the Sixth Circuit Court of Appeals pointed 
out in Deal, inequalities due to private housing or economic 
discrimination, however unfortunate they may be, are not 
inequalities resulting from State action. 


2. The trial court’s criticism of the aptitude tests used 
by the District schools might constitute a proper and pos- 
sibly persuasive argument, if made by a citizen before a 
Board of Education charged with weighing and determining 
educational policies. The wisdom and validity of differing 
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educational testing methods are constantly being debated 
by educators. But surely, as the Court of Appeals for the 
Fifth Circuit said in the Stell case, 387 F.2d 486, 491: 
“There is no constitutional authority for federal courts to 
impose their ideas of school management on boards of edu- 
cation as to these matters.” 


3. The quotation just cited applies with equal force to 
the trial court’s criticism of the track system’s alleged rigidity 
in actual operation. Whether or not an 8.2 percent upward 
movement between tracks for junior high school students 
(Opinion 461) or a 33.8 percent figure for cross-tracking 
by General track students (Opinion 467) is a sign of flexi- 
bility or inflexibility is certainly not a question which a 
federal judge is better qualified to determine than a Board 
of Education or the chief administrator of a school system. 
Furthermore, any administrative inadequacies that may have 
existed in the carrying out of Dr. Hansen’s directives for 
cross-tracking and periodic testing are obviously matters 
which should be left for consideration and correction by 
school administrators, not taken as a constitutional man- 
date for a sweeping order. The fact that a patient may have 
some stiffness in his fingers does not warrant amputation 
of his hand. 


4. There are certain schools (both Negro and white) which, 
for lack of demand, did not offer an Honors program during 
the 1965-66 school year. It is also true that certain all- 
Negro or predominantly Negro schools do not have adequate 
space for the District’s voluntary kindergarten program. 
Approximately 100 children who wished to attend kinder- 
garten were unable to do so in 1965-66, and approximately 
345 had to remain on a waiting list. (Exhibit A-3-10 p. 10). 
Children who were equipped for the Honors program but 
who attended schools where there was no such program have 
been permitted to go to other schools with transportation 
at their own expense. 


Appellants concede that the Board of Education is under 
a legal duty, when it offers kindergarten and Honors pro- 
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grams, to make such programs available to all children who 
because of tender years or exceptional intellectual ability 
are qualified to attend one of these programs. It might well 
be proper for the court to require the Board to live up to 
its full responsibilities in this regard and, if necessary, to 
provide transportation at public expense to children who 
are required to go out of their neighborhood in order to 
obtain temporary facilities for kindergarten or Honors pro- 
grams. 


However, with the. single exception which we have noted, 
it is apparent that the trial court’s opinion and decree relat- 
ing to ability grouping and aptitude testing methods go far 
beyond the proper role of a federal court. The selection 
and operation of various educational methods are matters 
best left in the hands of those who understand them best, 
educators and school administrators, working within the 
framework of criticism and ultimate control traditionally 
provided by the community and its legislative body. 


In the wake of Judge Wright’s decree, the wreckage of 
pupil ability grouping stands out as an ironic and tragic 
casualty. His condemnation of the method of grouping con- 
scientiously selected by the Board of Education has the una- 
voidable consequence of shading all pupil ability grouping 
with illegality. Yet such grouping is desperately needed if 
the District’s schools are to provide the differentiated instruc- 
tion which the experts who compiled and wrote the Passow 
Report so strenuously recommended as the key to improv- 
ing the District’s schools: 


“Differentiated instruction based on differentiated 
needs is at the heart of both equality and quality. 
This is where the schools must focus their efforts, 
while concurrently other agencies and institutions 
are bringing about social and physical renewal to the 
District of Columbia.” (Passow Report 4) (emphasis 
in the report). 
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Il 


The Defendants’ Efforts To Integrate School Fac- 

ulties Meet Constitutional Requirements; Compul- 

sory Reassignment Should Not Be Ordered When 

No Teacher Is a Party to the Action 

Appellants have no quarrel with the trial court’s conclu- 

sion that the Board of Education has an affirmative duty 
to take appropriate steps for the desegregation of the facul- 
ties and administrative personnel of the District’s public 
schools. See Bradley v. School Board, 382 U.S. 103; Rogers 
v. Paul, 382 U.S. 198. It is submitted, however, that the 
Board is earnestly endeavoring to do this very thing and 
that the court’s mandatory injunction, imposing an arbitrary 
requirement to integrate the faculties of every single school 
at once, was unwarranted. 


The trial court absolved the school administration of “dis- 
criminatorily refusing to hire Negro teachers or to appoint 
Negroes to school principalships.” (Opinion 422). As here- 


tofore stated, Dr. Hansen, on April 30, 1964, issued a 
directive to school personnel to make a maximum effort to 
establish bi-racial faculties in the remaining schcols in the 
District of Columbia where they did not exist. Faculty 
integration is proceeding apace and in 1966-1967 there were 
both Negro and white teachers in every junior and senior 
high school. It is only in certain elementary schools that 
all Negro faculties still exist, and the number of these is 
being reduced from year to year. 


The absence of fully integrated faculties in all the Dis- 
trict’s schools at the time of trial is explained by factors 
other than intentional segregation. One of these factors is 
that of differing enrollment rates in predominantly white 
and Negro schools. Schools with static or declining enroll- 
ments create no teaching vacancies. The District’s schools 
with predominantly white pupil enrollments have a declin- 
ing enrollment, whereas the predominantly Negro schools 
have an increasing enrollment that creates teaching vacan- 
cies. (Pits. P-4, P-5, P-6). Another factor is the necessity 
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of creating faculties in the various schools that function 
effectively in the schools’ main role—education. The train- 
ing and preparation of a teacher is of more educational sig- 
nificance than his race (Tr. 5074-75), and while bi-racial 
staffing of faculties is an important consideration, it is prop- 
erly subordinated to considerations of merit and ability. 
Other important goals are the need for a balanced instruc- 
tional program, for the male image and for control in a 
classroom. (Tr. 2701-02). Furthermore, stable faculties are 
educationally advantageous in promoting faculty coopera- 
tion and continuity of leadership. (Tr. 5092). It takes at 
least five years to build a cohesive teacher staff within a 
school. (Tr. 3022). 


The compulsory transfer of teachers is a temedy fraught 
with danger to the school system. Dr. Hansen has been 
opposed to such compulsion because of resentment that 
would be engendered among teachers by such an approach. 
(Tr. 77). Until the trial court’s decree, there had been no 


such compulsory reassignment (Tr. 2989). In the face of 
the critical problem of obtaining sufficient qualified teach- 
ers (Tr. 5079), compulsion under pain of dismissal is short- 
sighted because of the likelihood that the teacher will move 
to another school system (Tr. 5077-78). 


Finally, counsel submit that the trial court was without 
legal authority to order the mandatory reassignment of teach- 
ing personnel in the absence of teachers as parties to the 
proceedings. It will be recalled that Carolyn Stewart, the 
only teacher who had originally been a party to this case, 
withdrew from all participation therein before the trial began 
(Opinion 501, note 175). In the absence of any teacher as 
a party, the court should not have required the involuntary 
assignment or reassignment of teachers, Wheeler v. Durham 
City Board of Education, 363 F.2d 738, 741 (4th Cir. 1966). 


Perhaps the strongest confirmation of the school adminis- 
tration’s good sense in refusing to embark on the type of 
wholesale reassignment now ordered by the trial court comes 
from the up-to-date Passow Report. Though urging that the 
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District be more color-conscious in the “assignment of per- 
sonnel to vacancies,” it recommended that it strive for bi- 
racial staffs through recruitment and staffing, “rather than 
through mass reassignment of the few white teachers left 

in the District system.”” (Passow Report 7) (emphasis in the 
Report). 


CONCLUSION 


This case is of far reaching importance to the public school 
systems of the United States. The fundamental issue, starkly 
posed, is whether or not Federal courts are to assume con- 
tinuing administrative direction of the educational policies 
of the nation’s public schools. This Judge Wright has sought 
to do, for in his opinion and decree he not only determines 
what is and is not good educational policy but has required 
the Board of Education to make periodic reports to him on 
its progress in carrying out his various mandates. If this be 
held proper judicial action, the Board’s statutory discretion 
in fundamental educational policies will be at an end, for 
the court’s decree has in effect negated the specific direc- 
tion of the Congress of the United States “that the control 
of the public schools of the District of Columbia is * * * 
vested in the Board of Education.” (§ 31-101, D.C. Code 
1967 Ed.) 


The Congress has just enacted new legislation to permit 
the people of the District of Columbia to elect their Board 
of Education. Such newly elected Board will soon take 
office. Its members should not be required to function in 
a judicial straitjacket. 
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The judgment of the trial court should be reversed and 
the complaint dismissed. 


Respectfully submitted, 


F. Joseph Donohue 
Thomas S. Jackson 
Edmund D. Campbell 
John L. Laskey 

Attorneys for Appellants 


By Edmund D. Campbell 
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APPENDIX A 
Statutes Involved 


Constitution of the United States, Fifth Amendment: 


“No person shall be . . . deprived of life, liberty, or 
property, without due process of law.” 


Constitution of the United States, Fourteenth Amendment: 


“No State shall . . . deny to any person within its 
jurisdiction the equal protection of the laws.” 


District of Columbia Code, § 31-101 (1967): 


“(a) The control of the public schools of the District 
of Columbia is hereby vested in a Board of Educa- 
tion to consist of nine members all of whom shall 
have been for five years immediately preceding their 
appointment bona fide residents of the District of 
Columbia and three of whom shall be women. The 
members of the Board of Education shall be 
appointed by the United States District Court judges 


of the District of Columbia for terms of three years 


each, and members shall be eligible for reappoint- 
MON Coa ae 


District of Columbia Code, § 31-103 (1967): 


“The board shall determine all questions of general 
policy relating to the schools, shall appoint the exe- 
cutive officers hereinafter provided for, define their 
duties, and direct expenditures. All expenditures of 
public funds for such school purposes shall be made 
and accounted for as now provided by law under 
the direction and control of the Commissioners of 
the District of Columbia. The board shall appoint 
all teachers in the manner hereinafter prescribed and 
all other employees provided for in this chapter.” 


District of Columbia Code, § 31-203 (1967): 


“The Board of Education of the District of Columbia 
may issue a certificate excusing from attendance at 
school a child who, upon examination ordered by 
such board, is found to be unable mentally or physi- 
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cally to profit from attendance at school: Provided, 
however, That if such examination shows that such 
child may benefit from specialized instruction 
adapted to his needs, he shall attend upon such 
instruction.” 


Civil Rights Act of 1964, 42 U.S.C. $ 2000c(b), 78 Stat. 
247 (1964): 


“(b) “‘Desegregation’ means the assignment of students 
to public schools and within such schools without 
regard to their race, color, religion, or national ori- 
gin, but ‘desegregation’ shall not mean the assign- 
ment of students to public schools in order to over- 
come racial imbalance.” 


Title 28, U.S. Code, Section 2282: 


“An interlocutory or permanent injunction restrain- 
ing the enforcement, operation or execution of any 
Act of Congress for repugnance to the Constitution 
of the United States shall not be granted by any dis- 
trict court or judge thereof unless the application 


therefor is heard and determined by a district court 
of three judges under section 2284 of this title.” 
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COUNTERSTATEMENT OF QUESTIONS PRESENTED 


In the opinion of the appellees, the following 


questions are presented: 


I. Preliminary Issues 
A. | Whether the parent-appellants and appellant 


Hansen in his individual capacity have standing to inter- 
vene? 

B. Whether appellants Smuck and Hansen in their 
official capacities have standing to appeal? 

C. Whether the separation of the first cause 
of action was proper? 

D. Whether the refusal of the trial judge to 


recuse himself was error? 


II. The Merits 


A. Whether the neighborhood school policy of 
the District of Columbia violated the Constitution of the 
United States? 

B. Whether the District of Columbia track 
system unconstitutionally deprived appellees and their 
classes of equal educational opportunities? 

C. Whether the compulsory reassignment of 
teachers to integrate public school faculties in the 
District of Columbia is proper? 


Page 
COUNTERSTATEMENT OF QUESTIONS PRESENTED ............. 


PRELIMINARY STATEMENT ............00.eeeece 


1. Preliminary Issues PAN PRN iso es. 


22 dIssuesronithe Merits wcnwiewio soe eticlcicinieloleie 
COUNTERSTATEMENT OF THE CASE ........ceccececceccecee 
1. First Cause of Action Se ace erg int 


2. Second Cause of Action .................0.- 


3. Third Cause of Action Se ED cloiebausic 


Wn WwW WwW NY SF SB He Ee 


4. Fourth, Fifth and Sixth Causes of Action sos 


_ 
a.) 


COUNTERSTATEMENT OF THE FACTS peer ee ey a ene Mae 


rary 
fo) 


A. Pupil Segregation eee eee eee PeEREECLE 
B. The Track System NO ee See ee OER, 


NO he 
- oo 


C. Teacher segregation ARMS a na Ronan aan as 


SUMMARY OF ARGUMENT calost.ateeisoieie sie casio mono onee rts 


tS 
oo 


I. Preliminary Issues 
Appellants Lack Standing ............... 


The Separation of the First Cause of 
Action Was Proper .........seeepeeceeees 


The Refusal of the Trial Judge to 
Recuse Himself was not EYYor...+sseeee0- 
| 


Merits 


The Neighborhood School Policy be the 
District of Columbia Violated the 
Const TrutTontn cs cliclcieicielelcleleleleleleieiclecleleieieeleie 


The District of Columbia Track sete 
Unconstitutionally Deprived Appellees 
and their Classes of Equal Educational 
Opportunities .........-.ccccccseccccees 


INDEX - Continued 


The Compulsory Reassignment of Teach- 
ers to Integrate Public School Facul- 
ties in the District of Columbia is 
PrOPC La icisisieicicicieierciici ieee 


ARCUMENTteccisleleisleieieleleielcieicicicicicieicicnice eee eer ee 
I. Preliminary Issues ..........ccccccccccccece 
A. Appellants Lack Standing ............... 
1, The “parent-appellants" and "appel- 
lant" Hansen in his individual 
COONS coceocecacesctecceccasccoone 


2. Appellants Smuck and Hansen in their 
official capacities .............2.0- 


a. Appellant Hansen ............... 
b. Appellant Smuck ..............22. 


The Separation of the First Cause of 
Action was Proper ........cccccccccccccs 


The Refusal of the Trial Judge to Re- 
cuse Himself was not Error .........cece 


Merits 


The Neighborhood School Policy of the 
District of Columbia Violated the 
Constitutroniiaccdeeicicecreeicce eclectic: 


The District of Columbia Track System 
Unconstitutionally Deprived Appellees 
and Their Classes of Equal Educational 
Opportunities 2.2... ccc ccc c ccc cc ccccccs 


The Compulsory Reassignment of Teachers 
to Integrate Public School Faculties in 
the District of Columbia is Proper ..... 


CONCLUSION ....cccccccccccccccccccccccccccccccccccccs 


TABLE OF AUTHORITIES 


Cases Cited : Page 


Bell v. School City of Gary, 324 F.2d 209, cert. 
denied, 377 U.S. 924 clolelolelolelelelolelelclersioieieineiioeione 41 
*Bolling v. Sharpe, 347 U.S. 497 Ste seececccesececcee 5, 14, 16, 
18 
Bradley v. School Board, 382 U.S. 103 eet eee 41, 47 
*Brewer, et al. v. School Board of the City of Nor- 
folk, Virginia (4 Cir., No. 11,782, slip opin- 
ion, May 31, 1968) F.2d 992500080555 555 43, 48 
*Brown v. Board of Education, 3470.5. 483 soko 54 D455 42 
ES Vo Wilmington Parking Authority, 365 U.S. 
Chester, et al. v. Kinnamon, et al., Civ. No. 
18,869; D.Md., slip opinion, November 14,1967.. 
Davis, et al. v. Board of School Commissioners 
Goo Se Fe oats slip opinion, March 12, 
> 5 slelokoloroielelelelelerebeiereicn cen ee 
Deal v. Cincinnati Board of Education, 369 F.2d 55.. 
Downs v. Board of Education, 336 F.2d 988 ole elolclsle ccc 
*Elterich v. Arndt, 27 P.2d 1102 Sd0D000 CD oS.06nS55555 
*Evans v. Newton, 382 U.S. 296 550000 Spo n0550b55505- 
Florida Lime & Avocado Growers v. Jacobsen, 362 
U.S. 7 eee eee cece cess ec ccc ccssccccccccsces 
Gilliam v. School Board, 345 F.2d 325, vacated, 
Bradley v. School Board, 382 U.S. I03 Bieisickoe ries 
*Green, et al. v. County School Board (No. 596) 
(May 27, 1968) S992050059994555050555 5055555545 
Griffin v. County School Board of Prince Edward 
County 5377. US. 21S Re a nee ee ee 
Heard, et al. v. Rizzo, et al., (Civ. No. 44151, 


cl). sogaeasoeSooesso spss etas Sasa bananas 


*Hobson v. Hansen 
256 F. Supp. 18 eloleleleielole).e\ olen cle\elelelelelsleleferciaiorsiereinie 37 
265 F. Supp. 902 a 32 
269 F. Supp. 401 ttt te eee cceeececccreceegeceeee 9, 10, 


41-46 
EEE v. Marvell School District No. 2., 389 F.2d ne 
7 Poco ere ccrccecc cece ec cccccccccesecccccccces 
Kemp v. Beasley, 389 F.2d 178 eer ccscccccscricccccs 48 
*McSurely, et al. v. Ratliff, et al., 88 S.Ct. 1112., 36 
*Monroe, et al. v. Board of Commissioners (No. 740) 
(May 27, 1968) U.S. 9020994690005455555- 
*Raney, et al. v. Board of Education (No. 805) | 
(May 27, 1968) U.S. 5505000045004 60555- 
*Reitman v. Mulkey, 387 U.S. 369 sec c ccc cececcdeccace 
*Norwalk CORE, et al. v. Norwalk Redevelopment Agency, 
et al., No. 227, September Term, 19 


Ce ee ey 


Cases Cited 
(Continued) 


Rogers v. Paul, 382 U.S. 198 ........ccc cc cc ccc cccccce 
eSnydergv-g BUCK S4OMUAS En eee rere Er oa 
*State ex rel. Erb v. Sweass, et al., 107 N.W. 404 .... 
ereyrers et al. v. Rizzo, et al., (Civ. No. 44165, 
oe e ae weeerereeeweeeeeoeoeeoeeeeseeeeesreseseeeeeeesoeseooso 
*Turner v. Goolsby, 255 F. Supp. 724 ......ccccccccccce 
*United States v. Hanrahan, 248 F. Supp. 471 .......... 
*United States v. Jefferson County School Board, 
27% WR YG: LES HERA R RAR Ann oma mR EAR ER RAR Ram nnnnne 42, 44, 
affirmed en banc, 380 F.2d 385 ...... ccc cc ccc cece 42, 44 
cert. denied sub nom Caddo Parish School 
Board v. United States, 88 S.Ct. 67 .......... 
United States v. O'Brien, 36 U.S.L.W. 4469, U.S. 
United States v. Valenti, 120 F. Supp. 80 .........00.- 
*Wheeler v. Durham Board of Education, 363 F.2d 738 ... 
Yates v. Manale, 377 F.2d 888 ....... ccc cc ccc cece cee 
Zeme Pay -gRUsicg SOLUS Sees cree Ee 


United States Constitution Cited 
Article I, Section 8, Clause 17 ........ccccccccccccce 
Article II, Section 2, Clause 2 .......... cc ccc cc cone 
EECCHWAMendmentee eid eee ee 


United States Code Cited 


EECEeR 2S mSeCt Lonel 44a teciciceicieice eee eerie 28, 38, 39 
EEC rem 2o- SECU IONne2 252m eee eee ee ore 6, 28 
Title 28, Section 2284 ............cccecccccccccccecee 6, 28 


District of Columbia Code Cited 
Section 31-101 Cd ee oe 3, Ua 15 
Other Authorities Cited 


Federal Rule Civil Procedure - Rule 24 .........ccccee 12,28,31 
Revised Rules of the Supreme Court - Rule 13 ......... 8 
Rules of the Supreme Court - Rule 63 .......cccccccece 9 

*Kinoy, “The Constitutional Right of Negro Freedom," 

Lt Rutgers L. Rev. 387 (1967) ...c.cccccccccccccce 44 
"Public School Desegregation: Legal Remedies for 
DeFacto Segregation," 40 N.Y.U.L. Rev. 285 


(1965) bled etd ed ee ee 


Other Authorities Cited 
(Continued) 


"Symposium on De Facto School Segregation," 16 
W. Res. L. Rev. 478 (1965) ........ccccsecccccee 
Fortas, Civil Disobedience, New American Library 


eee ee eeeeeeee eee ee eeeeeeoeneeeseevresesesee 
Woodward, Origins of the New South, Louisiana State 
University Press, slslololelele lee loleloleleloholorelenetereiicls 
Report of the National Advisory Commission on Civil 
Disorders, Bantam Books (1968) xv SSO0a4Sc000955 


* Cases and authorities chiefly relied upon 
are marked by asterisks. 


———————oooeeeeeeeeeeeeeee eee 


IN THE 
UNITED STATES COURT OF APPEALS 
FOR THE DISTRICT OF COLUMBIA CIRCUIT 


NO. 21,167 


CARL C. SMUCK, A Member of the Board of Education 
of the District of Columbia, 


Appellant, 
v. 


JULIUS W. HOBSON, individually and on behalf of 
JEAN MARTE HOBSON and JULIUS W. HOBSON, JR.; 
SAMUEL D. GRAHAM, individually and on behalf of 
BARBARA JEANE GRAHAM and KAREN CHANDELLE GRAHAM; 
MARY ALICE BROWN, individually and on behalf of 
CHARLES HUDSON BROWN; PAULINE SMITH, individually 
and on behalf of MAURICE HOOD; WILLIE DAVIS, JR., 
individually and on behalf of RONALD D. DAVIS, 
REGINALD D. DAVIS and MYOSHI J. DAVIS; JAMES K. 
WARD, individually and on behalf of CHRYCYNTHIA 
ELAIN WARD; JOYCE M, MAKEL, individually and on 
behalf of MICHELLE I. MAKEL; and CAROLYN HILL 
STEWART, 


Appellees. 


NO. 21,168 


CARL F. HANSEN, Superintendent of Schools of the 
District of Columbia, 


Appellant, 
Vv. 


JULIUS W. HOBSON, individually and on behalf of 
JEAN MARIE HOBSON and JULIUS W. HOBSON, JR.; 
SAMUEL D. GRAHAM, individually and on behalf of 
BARBARA JEANE GRAHAM and KAREN CHANDELLE GRAHAM; 
MARY ALICE |BROWN, individually and on behalf of 
CHARLES HUDSON BROWN; PAULINE SMITH, individually 
and on behalf of MAURICE HOOD; WILLIE DAVIS, JR., 
individually and on behalf of RONALD D. DAVIS, 
REGINALD D. DAVIS and MYOSHI J. DAVIS; JAMES K. 
WARD, individually and on behalf of CHRYCYNTHIA 
ELAIN WARD; JOYCE M. MAKEL, individually and on 
behalf of MICHELLE I. MAKEL; and CAROLYN HILL 
STEWART, 


Appellees. 


PRELIMINARY STATEMENT 
In their brief, appellants have Bont ined themselves 
to three preliminary issues and to a like member on the 
merits. These issues, as styled by appellants, are as 
follows: 
1. Preliminary Issues 
a. Appellants have standing to intervene 
purpose of appealing the judgment below. 
b. The judgment below should be reversed 
because the Chief Judge of this Court 
separated the first cause of action when 
convening a three-judge district court 
pursuant to 28 U.S.C. 2282 and 2284 
and because the trial judge proceeded to 
try the merits of the remaining five 
causes of action. | 
The trial judge should have disqualified 
himself. : 
Issues on the Merits 
a. The neighborhood school plan of the Dis- 
trict of Columbia does not violate the 
Constitution of the United States. 
The trial court acted improperly in 


ordering the elimination of the former 


| 
ability grouping program of the District 


of Columbia, known as the "Track 

System". 

The trial court acted improperly in 

ordering the reassignment of teacher 

personnel in the District of Columbia 

in order to achieve faculty integration. 
In responding to appellants’ brief, appellees will limit 
themselves, insofar as possible, to the precise issues 


raised therein. 


COUNTERSTATEMENT OF THE CASE 
This class action was instituted on or about 
January 13, 1966, by the filing of a verified complaint 
for injunctive and declaratory relief in the court below. 
The plaintiffs. were eleven black children entitled to 
public education in the District of Columbia, their parents 
and/or guardians, and a teacher in the public school system 


3 
of the District of Columbia. The defendants were the Judges 


The injunctive and declaratory relief sought by appellees 
is set forth on pp. 12-14 of the complaint. 


Appellees in this Court. 


This teacher, Carolyn Hill Stewart, signed a written re- 
tainer of William M. Kunstler on January 8, 1966. On the 
opening day of the trial, a letter from her, and three 
other plaintiffs, which purported, in effect, to discharge 
said attorney, was filed in the rexord (T. 5). However, 
Mrs. Stewart did not withdraw from the action but remained 
“nominally a party". 269 F.Supp. at 501, fn. 175. 


of the United States District Court for the District of 
Columbia (First Cause of Action only), the Board of Educa- 
tion of the District of Columbia and the members thereof, 
the Superintendent of Schools of the District of Columbia, 
and the members of the Board of Elections of the District 
of Columbia (Prayer for Relief only). All decendants were 
sued in their individual capacities only. 

In brief the complaint alleged as follows: 


1. First Cause of Action : 
§31-101 of the District of Columbia Code, which 

directed and empowered the District Judges to appoint the 

members of the school board, violated Article If, §2, Cl. 2 


of the Constitution of the United States (Complaint 7). 


2. Second Cause of Action | 

The defendants have operated the school system so 
as to discriminate against black children in violation of 
the Fifth Amendment to the Constitution of the United States, 


by, inter alia: 


a. The institution and maintenance of the 


Track System; 
| 


4. The defendants in Causes of Action 2-6 inclusive do not 
include the District Judges or the members of the Board 
of Elections. On April 18, 1966, a motion by the District 
Judges to dismiss the complaint as to the Second, Third, 
Fourth, Fifth and Sixth Causes of Action was granted by 
the court below. 


b. The pursuance of racially discriminatory 


educational policies; 

¢c. The providing of inferior plant, equipment, 
materiais, supplies and curricula to schools with 
predominantly black pupil populations; 

d. The utilization of public revenues to 
match or equal private funds raised for the improve- 
ment of public schools with predominantly white 
pupil populations; 

e. The acceptance of private funds for the 
improvement of public schools with predominantly 
white pupil populations; 

£. The conspicuous stationing of law enforce- 
ment officials in public schools with predominantly 
black pupil populations; 

g. The dismissal or refusal to appoint 
qualified black applicants to high administrative 
and supervisory positions in the school system; 

h. The failure to promote qualified black 
teachers ; 

i. The failure to utilize available federal 
funds for the benefit of impoverished black pupils 
and, instead, the distribution thereof in favor of 
public schools with predominantly white pupil 
populations; 


j- The allocation and assignment of less 
experienced teachers to public schools with pre- 
dominantly black pupil populations; 

k. The drawing of geographical lines in the 
District of Columbia so as to segregate the black 


pupils thereof; and 


1. The violation of the mandate of the 
| 


Supreme Court of the United States in Bolling Vv. 
Sharpe, 347 U.S. 497. 
(Complaint 7-10) 


3. Third Cause of Action 

The defendants have failed to demand adequate 
funds for the operation of the school system from the 
appropriate governmental agencies and bodies, thereby 
purposely and wilfully creating racial discrimination and 
segregation in the said system, all in violation of the 
Fifth Amendment to the Constitution of the United States. 
(Complaint 10-11) | 


4, Fourth, Fifth and Sixth Causes of Action : 
The defendants have discriminated in like fashion 


as set forth in the first three causes of action against 
| 
economically deprived pupils in the school system. 
| 
(Complaint 11) 


In their complaint, plaintiffs requested the 
convening of a three-judge district court pursuant to the 
provisions of 28 U.S.C. 2282, 2284 (Complaint 12). Plain- 
tiffs and defendants having moved for summary judgment 
(February 11, 1966) and to dismiss (February 21, 1966) 
respectively on the first cause of action, Circuit 
Judge Wright, on March 25, 1966, certified the necessity 
of convening a three-judge court insofar as said cause 
of action was concerned to the Chief Judge of this Court 
and referred both motions to said court when convaeas 
On March 29, 1966, a three-judge court was duly convened 
by order of the Chief Judge "to hear and determine 


the first cause of action outlined in the complaint." 


The remaining causes of action were "remanded to Honorable 
8 


J. Skelly Wright for further action. .. ." 

Defendants thereupon moved the Chief Judge to 
expand his order of March 29, 1966, to include the re- 
maining causes of action. On June 1, 1966, the Chief Judge 


Sitting by designation pursuant to 28 U.S.C. §291(c). 
252 F. Supp. 4, 7. 

Circuit Judges Fahy, Wright and Miller. 

See 256 F. Supp. 18, 19. 


denied said motion on the grounds that Count: One was 
“in no way related to counts two through six, except for 
the identity of certain defendants" and that "there is 
no identity between the factual issues underlying count 
one and those of the rest of the complaint." Moreover, 
he concluded that "to allow the joinder of claims unrelated 
to the legislation under attack would severely undermine 
the sharply limited purpose for three-judge wre. at 
heavy costs to judicial administration both in the lower 
federal courts and in the Supreme ees 

On February 9, we the majority of the district 
court entered an opinion and order denying appellants’ motion 
for summary judgment and granting that of appellees to dismiss 
Count 1 of the complaint. After finding that all but two 
of appellants had sufficient standing to question the 
validity of Section 31-101, the majority held that, under 
Article I, Section 8, clause 17 and Article II, Section 2, 


clause 2 of the Constitution of the United States, Congress 
9. Similar motions addressed to the three-judge court to 
assume jurisdiction over the entire case and to Judge 
Wright to refrain from exercising jurisdiction of the 
second to the sixth causes of action while sitting as a 
single- judge court were denied on May 31 and June 1, 
1966, respectively. 


256 F. Supp. at 20-21. 

This opinion-order, which appears at 265 F. Supp. 902, 
is incorrectly referred to in appellants’ brief as 
having been entered on February 19, 1967. 


lla 
was empowered to enact the statute in question. 


Circuit Judge Wright, dissenting, would have found 
that Article II, Section 2, clause 2 was inapplicable to the 
appointment of members of the District of Columbia Board of 


Education because they "are not ‘officers of the United 


States' within the sense of that Article." Nevertheless, 


Judge Wright maintained, Article II "permits Congress to 
require a federal court to appoint only personnel meaning- 
fully affiliated with the judiciary. Therefore, it affords 
no basis for §101." 

Likewise, Judge Wright would have held that Article 
I, Section 8, clause 17 did not justify Section 101. In his 
view, reliance on Article I to support the duties imposed by 
Section 101 on the District Court "would seriously damage 
the integrity of this court derived from Article III." He 
would have concluded that the District Courts had "full, 

_ unadulterated Article III status and independence equal to 
federal courts throughout the country. . ." 

A notice of appeal was duly filed with the Clerk 
of the Court below on March 1, 1967. A jurisdictional 
statement was filed with the Clerk of the Supreme Court 
on or about May 30, 1967, after an extension of time in 
which to do so was granted by Circuit Judge Wright pursuant 
to Rule 13 of the Revised Rules of the Supreme Court. On 
June 3, 1968, counsel for appellees agreed with the Solicitor 


lla. 265 F. Supp. 902. 


| 
General of the United States to enter into a stipulation 


pursuant to Rule 60 of the Rules of sue Supreme Court to 
1 


discontinue the appeal as academic. 
1 


The trial of Causes of Action Two through Six 


began before Circuit Judge Wright on July 18, 1966, and 
continued intermittantly through October 25, 1967, consuming 
twenty-six trial days. In all 18 witnesses testified for 
plaintiffs and 12 for defendants, their testimony filling a 
cumulative total of 6,737." pages of trial ernest. 

In addition, plaintiffs introduced 274 exhibits and defendants 
183. 

Following the submission of findings of fact, 
conclusions of law and memoranda by the parties, Judge 
Wright, on June 19, 1967, filed his opinion, containing 
his Findings of Fact, Conclusions of Law and Decree. 


In the latter, Judge Wright permanently enjoined the defend- 


12. The academic nature of the appeal was caused by the 
' enactment of legislation providing for the election 
in the future of the members of the school board. 


| 
On May 24, 1966, plaintiffs moved for a restraining 
order and other injunctive relief to restrain defendant 
Board from proceeding with a planned study of the Dis- 
trict School System. After an evidentiary hearing on 
June 20-21, 1966, the court below, on June 29, 1966, 
denied said motion. 


By gross number. 


These may be found at 269 F. Supp. 401-519. 


10. 


ants "from discriminating on the basis of racial or economic 
status. . . ." and "from operating the track system. .. ." 
in the District of Columbia public schools. In addition, 
defendants were directed, inter alia, (1) to file a 
satisfactory plan of pupil assignment on or before 

October 2, 1967, ° (2) to “provide transportation for 
volunteering children in overcrowded school districts 

east of Rock Creek Park to underpopulated schools west 

of the Park," (3) to abolish certain optional meena and 


(4) to "provide substantial teacher integration in the 


1 
faculty of each school." The Court expressly retained 


jurisdiction for the purpose of the implementation of the 
Sezer 

On October 3, 1966, the fourteenth day of the 
trial, defendants moved "for voluntary displacement" of 
Judge Wright on the ground that (1) he had delivered the 
sixth annual James Madison Lecture at the New York University 


School of Law on February 17, 1965, which was concerned with 


16. On August 31, 1967, on motion of defendants and without 
opposition by plaintiffs, all compliance reports due 
on October 2, 1967, were extended to January 2, 1968. 


17. After first denying on August 31, 1967, defendants’ 
motion to postpone temporarily the abolition of certain 
of these optional zones, the court below, after an 
Gc hearing, reversed its decision on September 
7; C 


269 F. Supp. at 517. 
269 F. Supp. at 516-17. 


11. 


| 

public school desegregation and legal remedies for de facto 

segregation, and (2) on September 14, 1966, he had made 
some allegedly prejudicial remarks relating to defendants' 
prospective motion for joie oa The trial court denied 

the motion from the bench (T. 2285-87). 

On July 1, .1967, the Board of Education, at a 
special meeting thereof, voted 6-2 not to appeal the 
opinion and decree of the court below. At the same time 
it directed appellant Hansen, by a vote of 7-2, "not to 
take any SEN ESE with" the Board's said decision 
not to appeal. On July 3, 1967, Dr. Hansen announced his 
retirement effective July 31, 1967, and, five days later, 
the Board of Education unanimously accepted said retire- 
ment. On July 17, 1967, Dr. Hansen, as Superintendent, and 
School Board member Carl C. Smuck, who had dissented in both 
votes taken on July lst, filed notices of appeal to this 
Court from the opinion-decree of June 19, 1967. At the same 
time, Dr. Hansen, in his individual capacity, filed a motion 
20. 40 N.Y.U.L.Rev. 285-309 (April, 1965) 

21. T. 2203-04. 

22. Three newly appointed members of the Board of Education 
took office on July 1, 1967, thereby giving Negroes a 
majority thereon for the first time sine its formation 
in 1906. 

In their brief at P. 3, appellants indibate that the 
direction to Dr. Hansen was "on pain of discharge." This 


proviso does not appear in the Ereneccive of the special 
meeting of the Board of Education. 


under Rule 24, F.R.Civ.Pro., for leave to intervene as a 
matter of right as a party for purposes of taking an appeal 
from the said opinion-decree. On July 19, 1967, twenty 
parents (representing twelve families) of public school 
children and one public school teacher a filed similar 
motions with the court below. Coupled with these motions 
to intervene were notices of Seco Upon appellees' 
objection, argument was had before Judge Wright on July 28, 
1967. 

On July 27, 1967, appellees moved in this Court to 
dismiss all of the above purported notices of appeal. On 
August 1, 1967, Dr. Hansen, as Superintendent, moved to 
consolidate both amare At the same time, an opposition 
to appellees’ motions to dismiss together with motions to 
remand the within appeals to the district court for rulings 
on the aforesaid motions to intervene, or, in the alternative, 
for action by this court therein, were made by appellees. 
Subsequently, appellants also moved in this Court "to vacate 


the Judgment and Order of the District Judge of June 19, 


1967, herein, and to remand the case to the District Court 


24. This individual subsequently withdrew from the litigation. 


25. Comparable motions to intervene were filed directly 
with this Court. 


26. This motion was Soames sua sponte by the Chief Judge 
on November 8, 19 


for retrial." Appellees filed their opposition to said 


motion on August 11, 1967. 
On December 18, 1967, this Court, after hearing 
argument en banc on November 14, 1967, on appellees' 
motions to dismiss, ordered that the appeals of appellants 
Hansen and Smuck be held in abeyance, and remanded the 
motions to intervene of the other prospective appellants 
to the District Court for hearing and decision. On 
February 19, 1968, following an evidentiary hearing on 
January 23, 1968, the court below, after finding that the 
moving parties had failed "to demonstrate and specify a 
substantial interest which they can only protect through 
intervention", granted said motions "in order to give the 
Court of Appeals an opportunity to pass on the intervention 


questions raised here, and the questions to be raised by 


the appeal on the eae it finds the intervention was 


properly allowed. ..." On March 27, 1968, appellees 
renewed their motion of July 27, 1967, in this Court to 
dismiss all of the above purported notices of appeal, 

and requested "that said motion be considered prior to the 


establishment of a briefing schedule herein." 
27. At the same time, the district court denied a motion by 


appellants for a stay of its opinion-decree of June 19, 
1967, pending appeal. 


This request was apparently denied by the Court and an 
order establishing a briefing schedule was thereupon 
duly entered. 


COUNTERSTATEMENT OF THE FACTS 


Prior to the school year 1954-55, the District of 
Columbia public school system (hereinafter referred to as 
the "school system") was divided along strictly racial lines 
into two divisions, viz: Division One -- white pupils; 


Division Two -- black pupils (7.41). Following the decision 


of the United States Supreme Court in Bolling v. Sharpe, 
347 U.S. 497 (1954), the two divisions were ended and a 
single school system containing both white and black students 
created (T.43-44). 

District children between the ages of 7-16 who 
are not attending private or parochial schools, must, by 
law, be enrolled in the school system (T.515), which was, 
at the time of trial, composed of the following academic 
divisions: 


a) 130 Elementary schools -- kindergarten 
through sixth grade inclusive 


b) 25 Junior high schools -- seventh through 
ninth grades inclusive 


c) 11 Senior high schools -- tenth through 
twelfth grades inclusive 


In addition, there were five vocational high schools (T.130) 
and a variety of special schools, such as those for unwed 
mothers (T.2629)i and “outwardly acting boys" (T.2630). 

Since 1906, the school system has been under the 


control of a Board of Education whose nine members were 


15. 


nominated and appointed by the United States District Judges 
of the District of Columbia pursuant to § 31-101 of the 
District of Columbia Code (A-3, p. 6). The only qualifica- 
tions for membership on the Board were five years’ residence 
in the district and that three of its members must be women 
(A-3, p. 6). It was not -- and never has been -- a repre- 
sentative body and neither sought nor encouraged community 
views on any aspect of its plans or program (A-3, pp. 6-8). 
Theoretically at least, the Board established all 
policies for the school System (A-3, p. 6). As a practical 
matter, however, the system has always been dominated by 
its always white Superintendent of Schools, wo not only 
served as its administrative head (T.974) te ee 
fundamental policy as well (T.976-77, A-3, PP. 7-8). 
Appellant Hansen was appointed by the Board of Education 
in 1958 (T.37-40, 2278-79). In 1955, as Assistant. Super- 
intendent of Schools for the Senior High Schools, he developed 
a curriculum classification program known colloquially as 
“the track system" (T.226, 376-7, A-3, p. 33, B11). 
Pertinent testimonial and documentary evidence 


at the trial clearly revealed the following: 

: 
: 

29. Congress recently passed and the President has just 
signed an amendment to §31-101, D.C. Code, providing 
for an elected school board. U.S. Code and Adm. News., 
No. 2, April 5, 1968, at 579. | 


A. Pupil Segregation 


There was no room to question the almost total 
segregation of black children in and by the school system. 
Even taking into consideration a steadily declining white 
pupil enrollment, it was obvious that nought but lip-serving 
attempts had been made since 1954 to integrate pupil popula- 
tions. Although the twenty-three predominantly white ele- 
mentary schools in 1961-62 (V-3, M-1 to 5) had decreased to 
fourteen in 1965-66 because of the flight of white children 
to the suburbs or their transfer to parochial or private 
schools (T. 732-3, V-3, M- 1 to 5 and P-4 to 8), no realistic 
efforts were made by appropriate officials to integrate any 
segregated schools. 

In fact, they have done everything in their power 
to avoid such a result. Not only did they fill empty class- 
rooms in the predominantly white elementary schools with 
non-assimilable, severely mentally retarded children in 
order to avoid even a basic attempt at integration (T. 2255-56), 
but they devised and implemented such schemes as “optional 
pupil transfer zones" to permit white students to escape 
attending predominantly black schools after the decision 
in Bolling v. Sharpe, supra, (T. 2980-2981). The track 


system itself originated from a determination to maintain 


segregation by outwardly defensible methods which separated 
races as neatly as the legislation struck down in Bolling. 


17. 
! 

Lastly, under the umbrella of a rigid neighborhood school 
policy, no reasonable plans or programs were explored or 
undertaken to change the hardening racial complexion of the 
District's schools. : 

The record is so replete with esennles of these 
and other deliberate separative tactics and devices that 
it would serve no useful purpose to delineate them all. 
Although appellees, under their view of the applicable law, 
do not feel that affirmance hinges on a finding of "state 
action", they do insist that school officials are guilty 
of wilfulness in this and other areas. To deny; this would 
be to ignore the latters' own admissions and concessions 
as well as the natural inferences raised by their actions. 

Because of a rigid neighborhood school concept, 
elementary, junior and senior high school pupils must attend 
schools near their homes (T. 131, N 7-a). With rare excep- 
tions, the present boundaries, established in 1956, have 
remained virtually unchanged since that time (r. 3728-29). 
In constructing new schools, little, if any, effort has 
been made to give even token priority to the ideal of in- 


tegration over the neighborhood school concept (T. 3725-6). 


| 
30. E.g. see the testimony of Assistant Superintendent John 
Koontz with reference to the “optimal pupil transfer 
zones", T. 2845-6, 2955-6 and 2977, and that of Dr. 
Hansen on the same subject at T. 153, 165-6. 
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As a result, at the time of trial only eighteen elementary 
schools, three junior high schools and three senior high 
schools contained less than 85% of one race (A-3, p. 20). 
Appellee Hansen frankly admitted during trial 
that he did not favor any ameliorative plans or programs to 
integrate the District's schools. Among other things, he 
opposed busing, except to relieve overcrowding (T. 183), 


had never asked the Board to consider educational parks 


3 
(T. 177), team teaching (T. 975) or the adoption of the 


Princeton Plan (T-199), had never recommended building new 
schools in areas where an integrated pupil population was 
possible (T. 552-53) and had insisted on the maintenance of 
a highly discriminatory curriculum classification program 
(T. 977-78). Despite his pious acceptance of the reality 
of Bolling, he! has Se its applicability to the 


narrowest of limits. 


B. The Track System 
The track system, which originated immediately 
following the Bolling decision, was, according to Dr. Hansen, 


merely an ability grouping program on a curriculum rather 


31. Dr. Hansen, after admitting that the school system had 
“not engaged in a research study of the educational park" 
(T. 177), labelled it "a monstrosity" (T. 178). 


32. Admittedly, he easily yielded to the pressures of white 
parents who, he says, were “constantly complaining" 
fr vt until buffetted by countervailing black ones 
T. 9-171) ° 
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than a class basis. But as he finally -- and reluctantly -- 


admitted to the trial court, its institution was directly 


related to the 1954 court-ordered integration of the school 


system. 
THE COURT: I think the question, Dr. ersene is 
this, whether or not the track system was 
started as a result of desegregation 
ordered by the Supreme Court of the United 
States. Now, that is a simple question. 


Your Honor, I am trying to} give you a com- 
pound answer -- 


Well, was it or not? : 

I am going to give you an unsimple answer 
because I have to go into my own background, 
you understand, so you can understand -- 


Can't you answer "yes" or no" and then go 
into your own background? 


I cammot that, sir. 


Well, it was not started as a result of 
desegregation? 


It was a combination of Pees 
Well, this was one of the factors? 
It was one of the factors. 

@. 236) 

It is painfully apparent that the track system 
was designed to and did restore the Division One-Division 
Two dichotomy. If the upper curricula contained most of the 
white pupils and the lower ones most of the black pupils, 


their segregation was reestablished with the same subtlety 
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as was southern black disfranchisement by voter qualification 
cea By the 1959-60 school year, when the system had 
been extended throughout the public schools, whites were 

as effectively insulated from blacks as they had been in 

the pre-Bolling days. 

Not only did the track system serve as an efficient 
racial separator, but it effectively prevented blacks and 
low-income children from achieving their educational potential. 
The contrast between predominantly black Dunbar Senior High 
School, where there was a special academic but no honors 
track and 827%-85% of its students were in the lower two 
tracks during the 1963-64 school year, and predominantly 
white Wilson Senior High School, where, for the same period, 
there was an honors track but no special academic track and 
92% of its students were in the top two tracks, speaks for 
itself (T. 720-21, V-2, A-3). Almost without exception, 
the lower the percentage of black students in a particular 
school, the fewer the number of students in the lower tracks 
(T. 1154, 1201, B-16,17, T-2). 

The evidence pointedly showed that once a child 
was placed in the lower tracks, he was virtually frozen 


there for his entire school career (B-1). Not only were 


33. See C. Van Woodward, Origins of the New South, Louisiana 
State University Press, fost PP. 321-349. 
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significant numbers of such children not tested for years 
| 


after their initial placement (A-13), but inter-track 
movement was almost nil (T.329,357, 1192-1194, A-3, p. 52). 
Moreover, the frequent presence in the special academic 
track of emotionally disturbed pupils, severely mentally 
retarded children and disciplinary problems militated 
against improvement. This track became, for all practical 


purposes a “dumping re ae those children wholly aban- 
5 


doned by the school system. 

The basic evil of the track system, from a racial 
point of view, is that the results of standardized group 
aptitude and achievement tests, virtually all pf which are 
verbal tests (T.3233-34), preyed such a determinative role 


| 
in the placement of pupils. Despite the fact, conceded by 


34. In September of 1965, after severe public; criticism, the 
school system instituted a "crash program'' to re-evaluate 
1273 children who had been assigned to or were being con- 
sidered for placement in the special academic track. After 
such program had been completed, 832 were’ transferred into 
other curricula (T.390-96, 1928, 6051, A-3, p. 36). 


Despite the existence of considerable opposition to the 
track system from other school systems and such well-known 
experts as Dr. Kenneth Clark, Dr. Dan Dodson, Dr. Harold 
Shayne and Dr. Ronald Doll, Dr. Hansen-never so informed 
the School Board prior to December, 1965 (T. 975, 1204- 

0 


. 
Unfortunately, these placement tests are, on the aver- 


age, administered at three and four-year intervals 
(T. 238, 305, 334, 351-2). | 
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all of the experts in such testing called by both plaintiffs 
and defendants below, that the group tests used by the 

school system were standardized on a middle-class white 
population (T. 1108, 1233-34, 1357, B-10, the District's black 
and low-income pupils were gauged by these invalid national 
norms (T. 1018-19). Because they did poorer on these tests 
than pupils who more nearly approximate the standardization 
group, they were uniformly relegated to the lower tracks 

(T. 1237, B-4,,5, P-20). Since these tracks militated 
against eventual college attendance, these black and low- 


income pupils were, virtually from the beginning of their 


school careers, foreclosed from the achievement of higher 


educational goals (T. 1842). 

The basic inequality of using these standardized 
group tests as determinative factors in placing pupils in 
tracks was dramatically illustrated by the results of non- 
verbal aptitude tests taken by black inmates of the Lorton 
Youth Center (G-3,10). The average I.Q. obtained on these 
tests was considerably higher than that achieved by the same 
students on verbal tests administered by the school system 
(T. 1491-92, 1595, 3561, A-3, p. 43, L-10). Accordingly, 
these students would have been placed, if these tests had 
been used by the school system, in higher tracks than those 
to which they were relegated by the school system (T. 6046) 


and many would have been eligible for admission to vocational 
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schools which require a 90 or better I.Q. (T. 33, 651, 929-30, 
C-14). 
Moreover, the pupil segregation ae by rigid 
adherence to the neighborhood school concept and other de- 
vices utilized by the school system, augment the inability 
of black and low-income pupils to do well on Aare or in- 
dividual tests or, indeed, in their prescribed courses. As 
plaintiffs' experts uniformly testified, black children in 
predominantly black schools did not do as well academically 
as black children in racially integrated institutions (A-24). 
This partially explains the disproportionately high numbers 
of black dropouts (T. 523, 737, A-3, C-1,2, V-5) and the 


lower percentage of college-bound black students (T. 1842) 


as well as their poorer showing on standardized group tests 
(T. 3407, 3409). : 

Finally, it is beyond cavil that thelidefendancs 
reacted to the growing black pupil population by writing off 


37. The progress made by these inmates in the school maintained 
at the Lorton Youth Center revealed the tragic fact that 
these black children received a better education in prison 
than they did in the school system (T. 1500- -01, C-10). 


Since there are no studies available, it is impossible to 
tell whether this difference in achievement is due to the 
fact that racially integrated schools are’ better schools 
insofar as plant, teachers and curricula are concerned 
rather than the mere fact of integration itself. 


This pattern was clearly illustrated by the high failure 
rate of District blacks on the Armed Forces Qualification 
Test (T.6647, A-34a, A-38). 
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40 
the school system. As the percentage of blacks increased, 


the quality of, education was allowed to decrease steadily. 
A comparison between the school system and its adjoining 
suburban equivalents clearly revealed the horrifying nature 


of the former's declining educational status (R-9 to 68). 


C. Teacher segregation 

Black teachers were rigidly segregated in the school 
system. In the main, this segregation resulted from: 

(1) The deliberate assignment of black teachers 
to predominantly black schools and of white teachers to 
predominantly white schools. 

(2) | The deliberate transfer of white teachers to 
predominantly white schools and the refusal or failure to 
transfer black teachers thereto. 

(3) The deliberate staffing of predominantly white 
schools with permanent teachers and of predominantly black 
schools with temporary teachers. 

The racial population figures compiled by the 
school system starkly revealed the existent teacher segre- 
gation (M-1 to 6). Despite professed teacher integration 
policy on the part of defendants (T.69-72, L-4) as well as 
expert opinion that integrated faculties make for better 
education (T.5074-76, 6005, A-24, pp. 35, 38), the pre- 

s Report wes published (Ac16). **yobt of its recommendations. 


designed ¢ halt and reverse the deterioration of the 
school systems have not been carried out (T. 2234, A-33). 


dominantly white schools were staffed by predominantly 
white teaching staffs (T.732-33, V-3, M-1 to 5, P-4 to 8). 
For example, as of October, 1965, Wilson Senior High School 
had 61 white and 5 black teachers (T. 3012, L-3), and Deal 
Junior High School had 49 white and 7 black teachers 
(1.2893, L-3). On the other hand, predominantly black 
schools have virtually no white teachers (L-3). 

Absolutely no attempt was made to ebsign or transfer 
teachers in order to insure integrated faculties (T. 2989). 
Although no teacher has any vested interest in any particular 
assignment and the school system has absolute transfer and 
assignment power (T.2988), it is clear that racial considera- 
tions governed both (e.g., T.2994-95, 2959-61). Even putting 
aside policy considerations of achieving bi-racial faculties, 
it is apparent that a random assignment and transfer program 
in a school system in which black people constitute more 
than 75% of its total number of teachers (7.735, A-3, pp. 22-24, 
L-3) would have produced diametrically different patterns 
than those pertaining at the time of trial. | 


The conclusion is inescapable that black teachers 


were deliberately assigned to predominantly black schools and 
white teachers to predominantly white schools. This was 
accomplished by initial assignment or by the transfer of 

white teachers to predominantly white schools while freezing 
black teachers into predominantly black schools. The testimony 
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of Assistant Superintendent Koontz left no room for doubt 


that black teachers ne as rigidly segregated as the pupils 


in their classrooms. 


kkk 


It is true, as appellants delight in stressing at 
every available opportunity, that the trial judge consistently 
absolved defendants of open segregatory design, a conclusion 
which, incidentally, appellees do not share. But in every 
instance where such absolution was tendered, it was done 
so in such a backhanded way that it is obvious that Judge 
Wright was more interested in cushioning the effect of his 
decree rather than castigating defendants as reality demanded. 
For example, after clearing the Board of Education of de jure 
segregation, he states that "it is impossible not to assume 
that the school administration is affirmatively satisfied 


with the segregation which the neighborhood policy breeds." 
269 F. Supp. 419. 


41. Assistant Superintendent Koontz’ lame -- and untrue -- ex- 
planation that teacher segregation in the junior high schools 
was due to the fact that some were formerly in Division One 
and others in Division Two, which he first gave as "the only 
explanation I can give" (T.2897), was changed, after cross- 
examination had thoroughly discredited it, to merely "a 

reason" (T.2900). 


"But the fact that the Board believes in nei orhood schools 
for racially neutral reasons which alone suf ice to explain 
the initiation and retention of that policy does not settle 
the matter; for these facts in no way cancel the possibility 
that the poece has concurrently favored it for racial rea- 
sons which are forbidden. If a valid purpose is in fact 
joined by an outright segregatory purpose, the court has 
no doubt that a de jure case has been established." 


269 F. Supp. 418. 
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As for Dr. Hansen, after concluding that he "was 
then and is now motivated by a desire to respond + + - to an 
educational crisis in the District school system," Judge 
Wright then proceeded to characterize the track system as 
follows: | 


| 
"On the other hand, the court cannot ignore the 
fact that until 1954 the District schools were by 
direction of law cpereted on a segregated basis. 
It cannot ignore the fact that of all the possible 
forms of ability grouping, the one that won accept- 
ance in the District was the one that -- with the 
exception of completely separate schools -- involves 
the greatest amount of physical separation by 
grouping students in wholly distinct, homogeneous 
curriculum levels. It cannot ignore that the im- 
mediate and known effect of this separation would 
be to insulate the more academically developed 
white student from his less fortunate black school- 
mate, thus minimizing the impact of integration; 
nor can the court ignore the fact that this same 
cushioning effect remains evident even today. 
Therefore, although the track system cannot be 
dismissed as nothing more than a subterfuge by which 
defendants are attempting to avoid the mandate of 
Bolling v. Sharpe, neither can it be said that the 
evidence shows racial considerations to be absolutely 
irrelevant to its adoption and absolutely irrelevant 
in its continued administration. To this extent 
the track system is tainted. 


The court does not, however, rest its decision 
on a finding of intended racial discrimination. Apart 
from such intentional aspects, the effects of the 
track system must be held to be a violation of plain- 
tiff's constitutional rights. (See Opinion of Law.) 
As the evidence in this case makes painfully clear, 
ability grouping as presently practiced in the 
District of Columbia school system is a'denial of 
equal educational opportunity to the poor and a 
majority of the Negroes attending school in the 
nation's capital, a denial that contravenes not only 
the guarantees of the Fifth Amendment but also the 
fundamental premise of the track system itself." 

269 F.Supp. at 443 (footnotes not included) 


I 
PRELIMINARY ISSUES 


A. 
Appellants Lack Standing 
The "parent-appellants" and "appellant" Hansen in 

his individual capacity lack standing to intervene herein 

as a matter of right because they have not demonstrated 

and/or specified the requisite substantial interest which 

can only be protected through intervention as required by 

Rule 24(a) F.R. Civ. Pro. and the cases interpreting same. 
Appellants Smuck and Hansen, in their official capacities, 

have no standing to appeal because of their status as a dissent- 


ing board member and a retired administrator respectively. 


B. 
The Separation of the First Cause 


of Action Was Proper 


The separation of the first cause of action for 


consideration by a three-judge district court while the 


remaining counts were remanded to a single-judge district 
court was entirely proper. 28 U.S.C. 2282 and 2284 do not 
require the convening of a three-judge district court to try 
causes of action which are in no way whatsoever related to a 


cause of action clearly requiring such procedure. From every 
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point of view, such separation is both legally and practically 


sound. 


Cc. 


The Refusal of the Trial Judge to 
Recuse Himself was not Error 


The mere fact that a judge has delivered a lecture 
or written an article on aspects of the law which may arise 
in his court is no ground for recusal. Meno motions 
to disqualify a judge for bias or prejudice pursuant to 
28 U.S.C,’144 must not only be timely but must conform 


strictly to the technical statutory requirements. 
| 


II 
THE MERITS 


A. 
The Neighborhood School Policy 
of the District of Columbia Vio-' 
lated the Constitution 
A neighborhood school policy which has the effect 

of confining black or poor public school children in 
racially or economically homogeneous and demonstrably 
inferior schools while permitting white and more affluent 
students to escape from such institutions violates the 
Constitution of the United States. School administrators 
have an affirmative duty to alter or terminate such policies 


when they have the above results. 


B. 
The District of Columbia Track System 


Unconstitutionally Deprived Appellees 
and their Classes of Equal Educational 


Opportunities 


The track system, as practiced in the District of 
Columbia, was established and maintained because of racial 
considerations. Its effect was to deny to black and poor 
public school children educational opportunities afforded 
to white and more affluent students. By the use of invalid 
criteria, virtually total inflexibility and a cavalier 
disregard for the welfare of those most adversely affected 
by the operation of the said track system, the District 
of Columbia school administrators thwarted the natural 
aspirations and subverted the educational potential of 


almost a generation of black and poor children. 


Cc. 


The Compulsory Reassignment of Teach- 
ers to Integrate Public School Facul- 
ties in the District of Columbia is 


Proper 


In a school system which professes to adhere to a 


decade-old policy of faculty integration with no appreciable 


integration resulting therefrom, it is highly proper -- and, 
indeed, necessary -- for a federal court to direct the 
appropriate assignment and reassignment of teacher personnel 


in order to effectuate the said stated policy objective. 
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Otherwise, pious and high-sounding shibboleths would suffice 
| 
for meaningful faculty integration. Moreover, the lack of 
an integrated faculty has serious adverse effects on the 


education of all school children. 


ARGUMENT 


I 
PRELIMINARY _ ISSUES 


Appellants Lack Standing 


| 
| 
A. | 


1. The "parent-appellants" and "appellant" Hansen 


in his individual capacity. 


Appellees can add little to the comprehensive 
opinion of Circuit Judge Wright in granting these appellants 
the right to intervene pursuant to Rule 24 (a) pinicivigro. 
In so doing, he carefully concluded that he was, despite 
appellants' clear failure to meet the requirements of Rule 
24(a), permitting intervention only "in order to give the 
Court of Appeals an opportunity to pass on the intervention 
questions raised here, and the questions to be raised by 
the appeal on the merits if it finds the intervention was 


properly allowed. . ." 


43. February 19, 1968. 
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It might be pointed out that the frantic attempt 
of these appellants to clamber onto the raft of the three- 
judge opinion in Hobson v. Hansen, 265 F.Supp. 902, 906, 
which they claim is "the law of the case", Appellants' 
Brief, 36, is, to say the least, ingenious. There is a 
world of difference between plaintiffs who instituted a 
class action for the realization of fundamental constitutional 
rights, and these appellants whose wholly unspecific claim 
amounts to no more than that they "dissent from" the de- 
cision of June 19, 1967. A disagreement with the lower 
court's decision can hardly be raised to the level of a 
constitutional attack. Moreover, as Judge Wright carefully 
pointed out, “intervention is concerned with something more 


than standing to sue: it is concerned with protecting an 


interest which, practically speaking, can only De EE 


through intervention in the current proceeding." 


The absurdity of appellants’ position is clearly and 
starkly revealed in their own words: "In simple terms, 

the appellees, as plaintiffs below, claimed as a class 

of Negro parents and children, that the acts of the Board 
of Education in these matters violated their constitutional 
rights; while the parent-appellants assert just the re- 
verse, that is, it would violate their constitutional 
rights to prevent the Board of Education from exercising 
its untrammelled judgment with respect thereto." 
(Appellants' Brief, 37) 


Appellants Smuck and Hansen in their 


official capacities 
a. Appellant Hansen 


Appellants apparently base Dr. Hansen's standing as 
Superintendent on his "being compelled to retire as Superin- 
tendant of Schools, as a result of the judgment below", 
Appellants’ Brief, 30, and the fact that he "would still 
be Superintendent of Schools if Judge Wright's Opinion and 
Judgment of June 19, 1967 had not been entered and if the 
Board of Education had not forbidden him > SE in that 
capacity." Ibid. at 38. However, the law is crystal clear 
that appeals taken by public officials qua public officials 
cannot be maintained after their vacation of the post in 
question. See Snyder v. Buck, 340 U. S. 15. 

Moreover, Dr. Hansen, who was not sued in his in- 
dividual capacity, was specifically directed by the Board 
of Education, his immediate superior, not to appeal. To 
permit disgruntled public officials, sued only as such, 
to avoid the effect of a direct and legitimate order by 
resigning or retiring would be to invite open and blatant 


violation of official policy and subvert the clear intent 


of public bodies. The disasterous results of such a principle 
| 


45. ". . . the mere fact that a person is hurt in his feel- 
ings, wounded in his affections, or subjected to inconven- 
ience, annoyance, discomfort, or even expense by a decree, 
does not entitle him to appeal from it... ." 2 R.C.L. 52. 


is scarcely difficult to contemplate. 


b. Appellant Smuck 


Much the same argument can be made as to Mr. Smuck 
who, as a dissenting board member, seeks to obtain through 
the judicial process a subversion of his Board's intent 
not to appeal from the decree below. As the Supreme Court 
of Washington pointed out in Elterich v. Arndt, 27 P. 2d 
1102, an appeal "not having been taken or authorized by 
the board in its official capacity, but by only one member 
thereof, is a nullity." (at 1103) In State ex rel. Erb 
v. Sweaas et al, 107 N.W. 404, the Supreme Court of Minnesota, 
in dismissing an appeal filed under very similar circumstances, 
‘Stated: 

"The action was commenced against the Board of 
County Commissioners in their corporate, or offi- 
cial capacity, and, although the individual members 
were named as respondents, all steps in reference 
to the proceedings . . . could be taken only by the 
official action of the board. If the action involved 
the rights of the individual members the position of 
the appellants would be tenable; but as it does not, 
but only the board as an official body, the attempted 
appeal by two members on behalf of their associates 
was wholly ineffectual." (at 405) 

B. 


The Separation of the 
First Cause of Action 


was Proper 
The claim by appellants that the separation of the 


first cause of action for trial by a three-judge district 
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court was error is patently absurd. In a real sense, appel- 
lants recognize the flimsiness of their position by referring 
to the "deceptively plausible concept that the first cause of 
action can stand alone. . . ." Appellants' Brief at 42. 
Chief Judge Bazelon has so succinctly yet compellingly under- 
mined all of the arguments raised by appellants that it would 
be surplusage to reiterate his opinion on that acoreta 


It might be pointed out that the key case upon which 


appellants appear to rely, Florida Lime & Avocado Growers v. 
46a 
Jacobsen, 362 U.S. 73, held that a three-judge district 


court was required to be convened "in an injunction action 
| 
challenging a state statute on substantial federal constitutional 


grounds" and that it had "jurisdiction over all claims raised_ 


Here, however, no claims were "raised against the statute" in 
Counts 2-6. In every case cited by appellants, there was at 
least some nexus, however slight, between the various causes of 
action and the statute under SE here there is clearly 


none. Cf. Zemel v. Rusk, 381 U.S. 1. 


46. 256 F. Supp. 18. 
46a. They also rely heavily on Turner, et al. v. Goolsby, et al., 
5 F. Supp. /24, where, in the face of a contention by de- 

fendants that a three-judge court lacked power to adjudicate 
one count of a complaint, the court, being of the opinion 
that "Counts I, II and III are so interrelated as to present 
one continuous transaction or set of operative facts," (at 
731) denied a motion to sever. "Whether! the three judge 
court should handle this extra claim," the court in its per 
curiam supplemental opinion concluded, "although not of 
three judge scope is discretionary." (at 732) 


The attempt of appellants to squeeze the facts of this 
case into the mould of fn. 4 of Zemel (at 7) is inter- 
esting but hardly relevant. (Appellants' Brief at 48) 
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In fact, the current trend is to separate out the 
one-judge from the three-judge issues. Recently, in 
Heard, et al. and Trayler, et al. v. Rizzo, et al., 

(two cases), Civil Action Nos. 44151 and 44165, E.D. Pa., 

a three-judge district court suggested to plaintiffs that 
"the three-judge court pass on the claims under the Civil 
Rights Acts, and for the appointment of a Master... in 
order that the community might have a prompt disposition 
of the serious allegations of arbitrary denial by the 
Philadelphia police of the civil rights of both adults 

and juveniles in the Philadelphia Community." (Memorandum 
in support of order of 1/9/68, at 5). See also McSurely, 


et al. v. Ratliff, et al., 88 S.Ct. 1112, where the Supreme 


Court recently granted a motion to dismiss a direct appeal 
from a decision of a three-judge district court on the 

ground that the decision concerned was properly a single- 
judge one and should, therefore, be heard by a Court of 
Appeals. In so doing the Court continued a previously granted 
stay for 30 days "in order to afford the appellants an op- 


portunity to apply to the United States Court of Appeals 


The complaints involved contained, as the Court pointed 
out, “two basically different claims for relief involving 
different types of federal courts and not separated into 
two separate counts. ..." Ibid. at 4. 


for the Sixth Circuit for a as | 

Finally, it is not without significance that this 
question has been passed on by the Chief Judge of this Court, 
a three-judge district court composed exclusively of Judges 
of this Court, and a single-judge District com composed 
of a Judge of this Circuit. In each instance, the separation 
of the first cause of action has been sustained. Indeed, there 
has not been a dissenting voice against this wholly logical 


procedure. 


Cc. 
The Refusal of the Trial 
Judge to Recuse Himself 
was not Error 
The only serious contention advanced by appellants 

in connection with the "Motion for Voluntary Displacement" 
is that the trial judge delivered a lecture at the New York 
University School of Law on February 11, 1965, which involved, 
among other things, a discussion of some of the factors of 


“de facto segregation". The lecture in question appeared 


as an article entitled "Public School Desegregation: Legal 
Remedies for De Facto Segregation," at 40 N.Y.U.L. Rev. 285 


49. Cf. Chester, et_al. v. Kinnamon, et al., Civ.No. 18869, 
D.Md., slip opinion, November 14 1967,| in which District 
Judge Kaufman, while retaining ail one-judge issues, 
"hereby separates and certifies that question [the 
constitutionality of a state statute] to the Chief Judge 
of the United States Court of Appeals for the Fourth Cir- 
cuit. . . See Hobson v. Hansen, 256 F.Supp. 18..." 

(at 11-12) ae 


(1965) and, in part, ina “Symposium on De Facto School 


Segregation,” 16 W. Res. L. Rev. 478 (1965). In essence, 
appellants suggest that the authorship of the N.Y.U. lecture 
indicated that the trial judge "was prejudiced as to both 
the facts to be found in and the law applicable to the 


case." Appellants' Brief at 53. 


50 
Putting aside all issues of timeliness and whether 


the motion was an "Affidavit of Bias or Prejudice" as defined 
in 28 U.S.C.,144, it is obvious that authorship of legal lec- 
tures or articles can hardly be grounds for recusal. Other- 
wise, judges would have to remain mute in the very areas in 
which they have expertise and confine themselves to judicial 
opinions or non-legal subjects. That they are not restricted 
to silence when they are off the bench is dramatically il- 
lustrated by Mr. Justice Fortas' new book, "Civil Disobedience", 
New American Library, May, 1968, in which he discusses, inter 
alia, the constitutionality of draft-card burning before the 
Supreme Court had rendered its decision in a case raising that 
very issue then pending before it. 

While conceding that there is no evidence even to 


50. Cf. Yates v. Manale, 377 F.2d 888 (1967). 


51. _United States v. O'Brien, 36 L.W. 4469. Cf. Mr. Justice 
Black’s remarkable series of lectures on various aspects 
of constitutional law delivered at Columbia University 
School of Law on March 20-23, 1968, under the auspices 


of the Jame S. Carpentier Fund. 
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suggest that Judge Wright was not "psychologically capable 

of fairly weighing the evidence, and determining and applying 
the law, disregarding his previous expressions on the sub- 
ject. . . .", Appellants' Brief at 55, appellants recommend 
that, because "substantial doubt as to that dapability has 
been and still is being voiced by those who ade the opinions 
of the oe ibid., he had "a duty to recuse himself," 
ibid. at 56. They go on to hint broadly that his published 
statements suggest "a predisposition in the very matters 

in which he was asked to make findings of fact and conclusions 
of law upon only the evidence before him." Ibid., at 57. 
Accordingly, they blandly conclude, "[I]t is hardly possible 
that he could have ignored the former in making his assess- 
ment of the letter." Ibid. at 57. 

To dignify this type of unseemly and totally un- 
justified insinuation by further analysis would serve no 
useful purpose. Suffice it to say that the statutory 
requirements of 28 U.S.C. 144 must be strictly followed, 

U.S. v. Hanrahan, 248 F. Supp. an. Moreover, the inter- 


diction of that section is not the mere possession of definite 


52. No proof of this remarkable assertion appears anywhere 
in the record. 


That this was not even remotely done here can be easily 
seen by comparing the motion filed by defendants on 
October 3, 1966, with the detailed nequtrenents of the 
statute. 


views regarding the law, the conduct of a party or even a 
prejudgment of the matter in controversy, but rather an 
attitude of personal animus against or favor toward one 


party. U.S. v. Valenti, 120 F. Supp. 80. 


A. 


The Neighborhood School Policy 
of the District of Columbia Vio- 
lated the Constitution 


Appellants’ essential argument in this area seems 


to be that, while recognizing the "tragic . . . plight of 
public education in the District of Columbia", Appellants' 
Brief at 59, "[T]he present low educational attainment of 
many Negro school children in Washington is the result of 
generations of social deprivation, in housing, in employment, 
in cultural background -- not in the District's 1965-66 
educational system." Ibid. at 60. Ergo, the trial court's 
"judicial surgery," Ibid. at 60, with reference to directing 
the school defendants below to file "a plan for pupil assign- 
ment eliminating the racial and economic discrimination found 
to exist in the operation of the Washington public school 
system" and to bus volunteering children out of their 


neighborhoods east of Rock Creek Park to “underpopulated 
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schools" west of the Park, 269 F. Supp. at 407, 517, are, 

in appellants’ words, "radically destructive of the neighbor- 

hood school principle" and, therefore, not only "contrary 

to the outstanding decisions of the Federal appellate 

courts," Appellants' brief, at 64, but ineffectual as well. 
Judge Wright has more than adequately disposed of 

this issue, both factually and legally, in his opinion. 

In this connection, see 269 F. Supp. at 410-415, 417, and 

502-511. Most of the cases cited by appellants on pp. 64-74 

of their brief are conclusively dealt with by Judge ito. 

As he points out, the test in the four sears which have 

ruled that de facto segregation is not unconstitutional seems 

to be whether "the reviewing court can imagine a reasonable 


or rational basis supporting the classification." 269 


F. Supp. at 506. Judge Wright's conclusion in this area 
56 


destroys any such basis. 


54. E.g. 269 F. Supp. at 506-507. 


55. Deal v. Cincinnati Board of aa 6 Cir. 369 F.2d 
Gilliam v. School Board, 4 Cir., 345 F.2d 325, vacated 
BradTs v. School Board, 352 U.S. 103; Downs v. Board of 
Education, 10 Cir., 330 F.2d 988, cert. den. 380 U.S. 914; 
Mir School * city of Gary, 324 F.2d 209, cert. den. 
377 US. 9 


56. “Once nearly complete student segregation is shown in a 
school system in which de jure segregation had formerly 
been the rule, when challenged the burden falls on the 
school board to show that the observed segregation stems 
from the application of racially neutral policies. In 
this litigation defendants have exposed and explained their 
neighborhood policy and shown that this is the agent re- 

sponsible for the segregation." 269 F. | SUPP. at 417-18. 
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The attempt of appellants to distinguish away such 
cases as United States v. Jefferson County Board of Education, 
5 Cir., 372 F. 2d 836, aff'd en banc, 380 F. 2d 385, as being 
confined to de jure rather than de facto Srcoeetonee is 
unavailing. As Judge Wright has shown, the neighborhood 
school policy was rigidly adhered to by defendants when 
it maintained racially segregated schools and dispensed 
with in those instances when its utilization might have 


had the opposite effect. In this connection, see his 


comments on optional transfer zones. 269 F. Supp. at 415- 
58 


“Although psychological harm and lack of educational op- 

portunities to Negroes may exist whether caused by de 

facto or de jure segregation, a state policy of apartheid 

aggravates the harm." United States v. Jefferson Count 

Board of Education, at 868. See also Brown v. Board oF 
ucation, U.S. at 494. 


"We know then (1) that the school administration 
under the Superintendent is reluctant to assign white 
pupils to predominantly Negro schools, if only because 
of the pressure from influential white parents that action 
stirs. We also know (2) that in this school system where 
the very large majority of the students is Negro, the 
neighborhood policy succeeds in placing white students in 
such a way that few of them are required to attend 
heavily Negro schools. This evidence, the court feels, 
is not enough to show that in any real sense the Board 
of Education has adhered to the neighborhood policy with 
a segregatory design. However, given the two circum- 
stances above, it is impossible not to assume that the 
school administration is affirmatively satisfied with 
the segregation which the neighborhood policy breeds." 
269 F. Supp. at 419. 


Significantly, on October 9, 1967 certiorari was de- 
nied in Jefferson County sub nom Caddo Parish School 
Board v. United States, 88 S.Ct. 67. # && & & .& »” }» 


Only days ago, the Fourth Circuit, in Brewer, et al. 


v. The School Board of the City of Norfolk, Virginia, No. 


11,782, an en banc decision, reversed and remanded that 
| 
portion of the trial court's approval of a desegregation plan 
for the public schools of Norfolk, Va., for formulation of 
"a plan with more rational [geographical boundary] lines 
and to consider alternative plans for pupil assignment." 
| 
Slip opinion, May 31, 1968, at 11. As the court put it: 
"Upon remand, the district court should determine 
whether the racial pattern of the districts re- 
sults from racial discrimination with regard to 
housing. If residential racial discrimination 
exists, it is immaterial that it results from 
private action. The school board cannot build its 
exclusionary attendance areas upon private racial 
discrimination. Assignment of pupils to neighbor- 
hood schools is a sound concept, but it cannot be 
approved if residence in a neighborhood is denied 
to Negro pupils solely on the ground of color." 
(footnotes not included) Ibid., at 11. 59/ 
Significantly, the court refers to Reitman v. 
Mylkey, 387 U.S. 369. In that case, the Supreme Court, in 
affirming a judgment of the Supreme Court of California, 
held that the electorate of that state could not constitution- 
ally nullify a grant of equality propounded in several open 


housing statutes. In so doing, the Court thoroughly approved 


59. Cf. Raney,et al. v. Board of Education, No. 805, 
Green,et al. v. County School Board, No. 596, and 
Monroe,et al. v. Boars of Commissioners, No. 740, all 
October Term, 8, 


1967, decide y 27, 3, in which the 
Supreme Court struck down two "freedom-of-choice" and 
one “free transfer" plans. 


the examination by its California counterpart of the 
"immediate objective", the "ultimate impact" and the 


“historical context and the conditions SS prior to 


its enactment" of the offending referendum. A similar 
analysis here must necessitate a finding that the actions 
of defendants with relation to the manipulation of the 
neighborhood school concept "would involve the State in 
racial EEE to an unconstitutional degree." 


387 U.S. at 378. 


B. 
The District of Columbia Track System 


Unconstitutionally Deprived Appellees 
and Their Classes of Equal Educational 


Opportunities 


Judge Wright's exhaustive analysis (and condemna- 
tion) of the track system, 269 F. Supp. 442-492 and 511-514 
needs no further elaboration here. Appellants do not 
seriously question his findings but, in effect, base their 
opposition on the unsupportable assertion that such an 
issue "should be left for debate and determination by 
professional educators and that federal judges have no 


— 


60. 387 U.S. at 373. 


61. See also Griffin v. County School Board of Prince Edward 
Count 377 U.S. 218; Burton v. Wilmington Parkin. Author- 
io 5 on, SBE US Pe Dates 


U.S. 715; Evans v. Newt 3 te 


on -S. 
tates v. Jefferson County Board of Education, supra; 
and Rinoy, e Constitutiona to egro Freedon, 
21 Rutgers TL. Ve = ° 


proper role in this field." Appellants' Brief at 77. 

While Judge Wright conceded that ability groupings "can 

be reasonably related to the purposes of public education", 
269 F. Supp. at 512, he found that "the track system amounts 
to an unlawful discrimination against those students whose 
educational opportunities are being limited = the erroneous 
assumption that they are capable of accepting no more." 


269 F. Supp. at 514. 


Appellants admit that federal judges do have a 
role in questioning ability grouping programs “where a 
school board has deliberately prostituted educational 
testing or ability grouping for segregatory purposes." 
Appellants' Brief, at 77, fn. But as Judge Wright pointed 


out: 


"Although the track system cannot be dismissed 
as nothing more than a subterfuge by which de- 
fendants are attempting to avoid the mandate 
of Bolling v. Sharpe, neither can it be said 
that the evidence shows racial considerations 
to be absolutely irrelevant to its adoption and 
absolutely irrelevant in its continued adminis- 
tration." 269 F. Supp. at 443 


"There is no escaping the fact," he concluded, "that the 
track system was specifically a response to problems 
created by the sudden commingling of numerous educationally 


retarded Negro students with the better educated white 


62 
students" 269 F. Supp. at 442. 


Cc. 


The Compulsory Reassignment of Teach- 
ers to Integrate Public School Facul- 
ties in the District of Columbia is 


Proper 


As a threshold question, appellants have raised 
the question of the standing of appellees to raise the issue 
of teacher segregation. As has already been pointed out, 
Mrs. Carolyn Hill Stewart remained a party plaintiff, 
albeit a nominal one, throughout the action -- and still 
remains one to this day. She did not formally withdraw, did 
not retain new counsel, and took no action whatsoever to 
disassociate herself from the case although she attended 
many sessions of court cog offered occasional suggestions 


to appellees' attorneys. On the other hand, appellants 


62. "The Court . . . cannot ignore the fact that of all the 
possible forms of ability grouping, the one that won ac- 
ceptance jin the District was the one that -- with the 
exception of completely separate schools -- involves 
the greatest amount of physical separation by grouping 
students in wholly distinct, homogeneous curriculum 
levels." 269 F. Supp. 443. 


Cf. Wheeler v. Durham Board of Education, 363 F.2d 738, 

ere there was a total absence of teacher-plaintiffs. 
Yet the court freely discussed teacher segregation and 
recommended means for eliminating it including one that 
"the order should encourage transfers at the next session 
by present members of the faculty to schools in which 
pupils are wholly or predominantly of a race other than 
such teachers!" 


themselves, in view of the withdrawal of Lawrence A. 
irene pbeLLancey Brief at 4, lack a teacher- 
| 


appellant. 
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On the merits, appellants concede, as they must, 
the trial court's conclusion "that the Board of Education 
has an affirmative duty to take appropriate steps for the 
desegregation of the faculties and administrative personnel 
of the District's public schools." Appellants’ Brief at 84. 
The trial court, finding incontestable proof of "pervasive" 
personnel segregation, 269 F. Supp. at 426, concluded that 
"an intent to segregate has played a role in one or more of 


the stages of teacher assignment." Ibid., at 429. 


64. However, appellees do not stand on this technicality since 
they firmly believe, like Judge Wright, that teacher inte- 
gration seriously affects the quality of education received 
by black students. 269 F. Supp. at 502. 


See Bradley v. School Board, 382 U.S. 103; and Rogers v. 


Paul .S. - in Jackson v. Marvell School District 
No. 3 389 F.2d 740, the Eighth Circuit state » in condemning 
a plan for faculty desegregation, that "[C]onspicuous by 

its absence is any provision relating to|. . . compulsory 
assignment of members of the faculty from one school to 
another." (at 745) 


"In short, what little hard evidence has been intro- 
duced concerning initial teacher assignment itself intimates 
deliberate segregation, if merely the self-segregation of the 
teachers condoned by school officials. rthermore, the 
court cannot forget one remarkable fact: in 1962-1963, eight 
years after ‘integration,’ in a school system short on white 
students and white teachers, the faculties of 15 of 17 pre- 
dominantly white schools were 100% white. Absent explana- 
tion -- none was proffered -- only one reasonable inference 
can be drawn: something resembling systematic segregation 
had been at work. And given that assumption, defendants’ 
general profession of color-blindness in faculty assignment 
from 1954 on is exposed as misrepresentation. Apart from 
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In Brewer, supra, the Fourth Circuit, after observ- 
ing that the school board had amended its plan by providing 
for the elimination of faculty segregation, slip opinion, 
at 2-3, indicated as follows: 


"The goal of faculty integration is not the allo- 
cation of teachers on either a token or a quota 
basis. The pattern of faculty assignment should 

be designed to avoid identification of any particular 
school as predominantly Negro or white. The evidence 
discloses the difficulty of reaching this goal, but 
it does not establish that attainment is impossible. 
Elimination of this remnant of the city's dual system 
of schools should proceed on a realistic timetable set 
by the board subject to the approval of the district 
judge." (Ibid., at 5) 


Simply stated, Judge Wright lost patience with professed 


teacher integration policies which had “proved barren of 
7 


fruit." 269 F. Supp. 427. 


CONCLUSION 
The plight of the underprivileged black and white 
school children Living in the District of Columbia is a 
tragedy of catastrophic proportions. Ghettoized by "cellophane 


this, many darkened areas still are clinging to the 
architecture of defendants’ teacher assignment policies, 
and it was on defendants that the duty to illuminate 
these areas fell. Accordingly, the court finds that an 
intent to segregate has played a role in one or more of 
the stages of the teacher assignment; in exactly which 
stages the intent has intruded -- with whom primary 
guilt belongs: teachers, principals, higher school 
officials, or all of them -- the court does not and need 
not pinpoint." 269 F. Supp. at 429. 


See Judge Wright's extensive analysis of teacher segrega- 
tion, 269 F. Supp. at 421-429. See also Davis,et al. v. 
Board of School Commissioners, 5 Cir., No. 25,102, Slip 
opinion, March 12, 1968; Kemp v. Beasley, 389 F.2d 178, 187. 
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curtains" that enforce a racial isolation every bit as re- 
strictive as plantation housing patterns, they are forced 
to attend overcrowded, understaffed and otherwise inferior 
public schools where whatever initiative they may have had 
to achieve their maximum potential has been systematically 
destroyed by these factors reinforced by a rigid curriculum 
classification program that condemned them to, at the very 
best, a second-class education. The result = stifled minds, 
blighted hopes, thwarted lives and a steady drain on the 
nation's human resources. 

Counsel fully realize that this is a conclusion to a 
brief and not a sociological treatise. On the other hand, 
as human beings, they have been deeply affected by what 
they have learned during the long trial of this action, and 
from the recent Report of the National Advisory Commission 
on Civil Disorders. Emotions, of course, play no determin- 
ative role in the resolution of legal controversies, but to 
deny that they exist or that they affect litigants and lawyers 
alike would be less than candid. 


| 
While we tend to agree with Judge Wisdom's observa- 


tion that only "a national effort, bringing together Congress, 
the executive, and the judiciary may make meaningful the 
right of Negro children to equal educational opportunities," 


United States v. Jefferson County Board of Education, supra, 


at 847, we do not wholeheartedly subscribe to his opinion that 
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“the courts acting alone have failed." (Ibid.) The federal 
courts have, with admirable persistency, pointed the way -- 
what remains to be done is the imaginative employment of 

all of the awesome power at their disposal to save the minds 
and souls of the disadvantaged black and white children whose 
guardians they have perforce become. In this connection, 
Judge Wright has now taken his stand and his “parting word" 
is particularly appropriate: 


"It is regrettable, of course, that in deciding 

this case this court must act in an area so alien 
to its expertise. It would be far better indeed 
for these great social and political problems to 
be resolved in the political arena by other branches 
of government. But these are social and political 
problems which seem at times to defy such resolution. 
In such situations, under our system, the judiciary 
must bear a hand and accept its responsibility to 
assist in the solution where constitutional rights 
hang in the balance. So it was in Brown v. Board of 
Education, Bolling v. Sharpe, and Baker v. Carr. So 

t is in the South where Federal courts are making 
brave attempts to implement the mandate of Brown. 

So it is here." 269 F. Supp. at 517. 


As enormous as this task may be, it can -- and 
indeed must -- be accomplished if equal educational oppor- 
tunities are, at long last, to be afforded to these neglected 


and abandoned American children, because, as President Johnson 


stated on July 27, 1967, "there is simply no oe way to 


achieve a decent and orderly society in America." 


68. Report of the National Advisory Commission on Civil 
Disorders. Bantam Books: 1968 xv. 


* * * * 


The most recent reference to the essential logic 


of the court below is perhaps the single most compelling 
reason for affirmance. On June 7, 1968, the Court of Appeals 
for the Second Circuit, in Norwalk CORE, et al. v. Norwalk 
Redevelopment Agency, et al., No. 227, September Term, 1967, 
in allowing affected tenants to challenge an urban renewal 
relocation program for the City of Norwalk, Conn. , stated: 


"'Equal . protection of the law' means more than 
merely the absence of governmental action de- 
signed to discriminate; as Judge J. Skelly 
Wright has said: 'We now firmly recognize that 
the arbitrary quality of thoughtlessness' can be 
as disastrous and unfair to private rights and 
the public interest as the perversity of a wilful 
scheme.’ Hobson v. Hansen, 269 F. Supp. 401, 

497 (D.D.C., 1967)." (Slip opinion at 2618) 


The judgment below should be affirmed. 


Respectfully submitted, 


WILLIAM M. KUNSTLER 
1860 Ingleside Terrace, N.W. 
Washington, D. Cc. 


RICHARD J. HOPKINS 
JAMES O. PORTER 
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PRELIMINARY ISSUES 
STANDING TO APPEAL. 


Appellees’ contention that the Appellant Hansen has no 
“standing” to maintain his appeal, notwithstanding the 
authorities cited and the significant and personal interest 
shown by him, is emasculated by the recent decision of the 


2 


United States Supreme Court in Flast v. Cohen, 36 L.W. 
4601 (June 10, 1968) holding that, henceforth, a taxpayer, 
qua taxpayer, had sufficient interest in governmental expen- 
ditures of his tax moneys to seek judicial review of the ways 
in which and the purposes for which the government pro- 
posed to spend them. The Appellant Hansen here, in addi- 
tion to his personal interest, has claimed the taxpayer’s 
interest as well, (J.A. 392), and (upon the assumption that 
the rule of Frothingham y. Mellon, 262 U.S. 447 (1923) 
would continue to be controlling law) Appellees neither dis- 
puted the claim nor undertook to reargue the merits of 
Frothingham. Now, by reason of Flast v. Cohen, supra, the 

“taxpayer’s” interest in the legality of the use of tax reve- 
nues is, without more, sufficient to allow him to proceed 
here. 


Moreover, the Appellees continue to insist that the Appel- 
lants Hansen and Smuck, being or having been “public offi- 
cials,” lose their right to appeal an adverse decision if they 
relinquish, however reluctantly, the office held, or cannot 
speak for a majority of the membership of the agency they 
were sworn to serve. Thus the Appellees ignore the substan- 
tial and unique individual interests advanced by each Appel- 
lant and, quite simply, stand upon the proposition that pub- 
lic officers cannot ever refuse to accede to the agency's — 
capitulation to an adverse judicial decision, no matter the 
impact upon their own honor and fortunes. That analysis 
overlooks the fact that, in defending the actions taken by 
such officers, the agencies for which they work stand in a 
fiduciary relationship to them. When the agency abandons 
its employee who has to that point accepted and relied upon 
a gratuitous defense when he might have made his own 
defense from the beginning had he suspected his employer’s 
good faith in offering to defend him, then at the very least 
He is entitled to try to finish what he trusted his employer 
to do at the outset. Upon such reasoning the Supreme Court 
has allowed a labor union to intervene to appeal from a 
decision adverse to the National Labor Relations Board when 
the Board refused to do so and the union witnessed the sur- 


render of interest it had theretofore depended upon the 
Board to protect. International Union of/Mine, Mill & Smel- 


ter Workers v. Eagle-Picher Mining & Smelting Co., 325 U.S. 


335, 89 L.Ed. 1649 (1945). Cf. Port of New York Author- 
ity v. Baker, Watts & Co., U.S.App.D.C. No. 20870 (March 
8, 1968 


pee as Snyder v. Buck, 340 U.S. 15 (1950), Elter- 
ich v. Arndt, 27 P.2d 1102 (Sup.Ct.Wash. 1933), and State 
ex rel. Erb v. Sweaas, 107 N.W. 404/(Sup.Ct.Minn. 1906), 
cited on pages 33-34 of Appellees’ Brief, are not in point. 
In Snyder v. Buck, supra, a retired /paymaster of the Navy 
purported to be continuing to represent his principal’s inter- 
est in taking an appeal from an ddverse judgment below. 
And in the state cases, minority members of official agen- 
cies purported to represent tho ancies in taking appeals 
from adverse judgments. In yone “f those cases did the 
Appellants assert an individual interest as opposed to the 
official interest for which they were no longer authorized 
to speak. In the instant case, however, Appellants Hansen 
and Smuck sought, and were grudgingly granted, leave to 
intervene individually, and in this appeal seek to protect 
their personal interests in seeing their official performances 
abuse Of Their OIG powers They do not attempt to force 


af appeal upon a recalcitrant governmental agency notwith- 


standing Appellees would have this Court force them to 
acquiesce in a decision with which they are in profound dis- 
agreement. 


DISQUALIFICATION. 


On page 39 of their Brief in footnote 52, Appellees con- 
tend that no proof of the “remarkable” assertion that the 
community at large had misgivings about Circuit Judge 
Wright’s impartiality herein appears “anywhere in the rec- 
ord.” Appellees apparently have overlooked Exhibits B 
through H to Defendants’ (below) Motion for Voluntary 


(ms 


Vv 
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Displacement, appearing at pages 77 through 93 of the Joint 
Appendix.! 


However, the substance of their response to the sugges- 
tion that Circuit Judge Wright either was not or did not 
appear impartial seems to be that Mr. Justice Fortas’ author- 
ship of a book on civil disobedience somehow justified Cir- 
cuit Judge Wright’s seeming implementation of his academic 
views when the vehicle therefor conveniently appears in liti- 
gation before him. However well-reasoned the public policy 
statement and however well-intentioned the judicial act, 
when they coincide in the affairs of the same judicial offi- 
cial in that order, a “disinterested reader” of the former 
“. . . could hardly fail to conclude that he had in some 
measure decided (the case) in advance... .” Texaco, Inc. 

v. F.T.C., 118 U.S.App.D.C. 366, 372, which alone would 
require remand for de novo consideration. Ibid. 


THE MERITS 


One recurrent theme of Appellees’ Brief is directly at var- 
iance with the trial judge’s decision and opinion. This is 
the charge that the school administration has intentionally 
segregated the District’s public schools, and has used every 
imaginable subterfuge to evade the mandate of Bolling v. 
Sharpe. The record refutes this contention, as do the express 
findings of the trial judge. No charge could be further from 
the truth. 


E Appellants offered on the occasion of their Motion to Reverse 
and Remand, and renew their offer here, to tender copies of addi- 
tional editorial comment if this Court so desires. 
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THE SCHOOL ADMINISTRATION HAS NOT SEGREGATED THE 
DISTRICT’S SCHOOLS. 


Though a few quotations from Judge Wright’s lengthy 
opinion may possibly be plucked out of context in such a 
way as to imply a finding of the intentional segregation pro- 
hibited by Brown v. Board of Education, it is submitted 
that an unbroken reading of that opinion at pages 418 
through 419 will leave no doubt that the trial judge found 
in fact that there was no intentional segregation. Indeed, 
he expressly said that he would not censure the Board’s 
actions “under de jure principles,” (Opinion 503), and his 
holding that the neighborhood school policy was unconsti- 
tutional was expressly rested on different grounds. When 
seen in the light of these findings, and the entire record 
before this court, the falsity of Appellees’ repeated charges 
of intentional segregation becomes apparent.” The record 
of the District’s school officials in general, and of Dr. Han- 
sen in particular, in bringing the District’s segregated school 
system into compliance with Brown y. Board of Education 
within four months of that decision clearly rebuts Appel- 
lees’ unjustified charges. Indeed, Dr. Hansen’s activities on 
behalf of desegregation, both before and after Brown y. 
Board of Education, frequently subjected him to criticism 
as a propogandist for integration. (Tr. 590-96; 601-605). 


No one denies that there is a high degree of racial imbal- 
ance in the District’s schools today. But where the popula- 
tion of a city is over 60 percent of one race and the enroll- 
ment of its schools is over 92 percent of one race, it seems 
somewhat strained to argue that the cause of this imbalance 
is the pupil assignment policy of the school board. 


?Pethaps the most blatant of Appellees’ charges is the unsupported 
assertion that school officials “have done everything in their power 
to avoid” integration. (Brief for Appellees 16). Equally unjustified 
is Appellees’ attempt to brand Dr, Hansen as a segregationist. See 
Brief for Appellees 16, 19, 27. Compare, Hansen, Miracle of Social 
Adjustment: Desegregation in the Washington, D. C, Schools (1957). 
(Dfts. Exh. 7). 
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The cause lies deeper, in population shifts (the flight of 
whites, the influx of Negroes), in economic patterns, in resi- 
dential patterns stemming from sharp diversities in income. 
That these factors are beyond the control of any school 
board was recognized by none other than counsel for Appel- 
lees in his questioning of Dr. Hansen: 


“Q. But, Doctor, what I am getting at is of course 
you cannot as a school administrator in the District 
of Columbia cannot create white children to fill the 
schools, white middle class children, for example. 
You can’t do that with what is at your disposal now, 
isn’t that correct?” 


“A. You are quite right, I could not.” (Tr. 203-04), 


At heart, it is now Appellees’ contention that the school 
officials are to be reprimanded for failure to perform such 
a miracle. 


THE DISTRICT'S NEIGHBORHOOD SCHOOL PLAN IS CON- 
STITUTIONAL. 


Appellees contend that the decisions of the Fourth, Sixth, 
Seventh and Tenth Circuits holding that de facto segregation 
does not violate the Constitution are “conclusively dealt 
with” by the trial judge. (Brief for Appellees 41). This 
may come as something of a surprise to a reader who has 
searched in the opinion for a discussion of these precedents 
and found only the barest reference to them, buried in a 
footnote. (Opinion 506). In point of fact, it is apparent 
that the opinion simply dodges around these decisions and 
proceeds on its way to expound a new theory of equal 
protection of the laws. This theory is that the Constitution 
requires extreme justification for any adverse effects on the 
“critical rights” of a disadvantaged minority, or (in the Dis- 
trict of Columbia) a majority which are “unable to trans- 
late their superior numbers into political power” or, even 

j when they have majority representation (as Negroes do on 
the Board of Education), are allegedly represented by per- 
sons who are “neither responsive nor Tresponsible”’ to their 
will. (Opinion 508, n. 198). 
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The path travelled by the trial court in order to impose 
this immense burden of justification on defendants is tor- 
tuous. While education is certainly a right of great magni- 
tude, the trial judge’s extension of the concept of “critical 
rights” to include education poses grave problems for this 
test of constitutionality, since the limits of its scope, beyond 
the recognized areas of voting rights (Reynolds v. Sims, 377 
U.S. 533 (1964) ) and criminal justice (Griffin v. Illinois, 
351 U.S. 12 (1956) ), cannot rationally be delineated or 
practically applied. One need only consider, in such event, 
the possible extension of the concept to equally critical 
areas, such as police and fire protection for citizens, to recog- 
nize the impracticability of judicial supervision of details 
of government. Finally, while the recognition of a disadvan- 
taged minority may pose no problems, at least where a sep- 
arate race is concemed, determinations that a majority is 
politically impotent are surely laden with danger. That the 
trial judge’s theory is contained in the same Constitution 
which separates the legislative, executive and judicial pow- 
ers of government seems farfetched. The theoretical flaws 
and the enormous practical difficulties of this new theory 
are incisively discussed in a recent issue of the Harvard Law 
Review, Hobson y. Hansen: Judicial Supervision of the Color- 
Blind School Board, 81 Harv.L.Rev 151] (1968), to which 
the court’s attention is respectfully invited. 


The burden of justification applicable to a de facto school 
segregation case has been stated and applied by the Fourth, 
Sixth, Seventh, and Tenth Circuits, all of which have held 
unequivocally that the burden is wholly sustained by the 
“undeniable advantages” (Opinion 409) of the neighborhood 
school.? These holdings are uniquely applicable to the Dis- 


3 Deal v. Cincinnati Board of Education, 369 F.2d 55 (6th Cir. 
1966), cert. denied, 389 U.S. 847 (1967); 

Gilliam v. School Board, 345 F.2d 325 (4th Cir.), vacated, 382 
U.S. 103 (1965); 

Downs v. Board of Education, 336 F.2d 988 (10th Cir. 1964), cert, 
denied, 380 U.S. 914 (1965); 

Bell v, School City of Gary, Indiana, 324 F.2d 209 (7th Cir. 1963), 
cert, denied, 377 U.S. 924 ( 1964). 
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trict of Columbia. Here, where only 8 percent of the pupils 
are white, the countervailing advantages of meaningful pupil 
integration are almost wholly unattainable. (Passow Report 
13). In fact, the trial court has indicated that if 85 percent 
or more of the pupils are of one race “the educational and 
social advantages attached to integration disappear.” (Opin- 
ion 411, n. 9). 


Though counsel for Appellees assert that no finding of 
state action is necessary to the Hobson decision (Brief for 
Appellees 17), it would appear that they cite the recent 
decision of the Fourth Circuit in Brewer v. School Board 
of the City of Norfolk, No. 11,782 (5-2 decision) and Reit- 
man v, Mulkey, 387 U.S. 369 (1967) (4-3 decision), (Brief 
for Appellees 43), to support the contention that racial 
imbalance in the District’s schools is the product of inten- 
tional “state action”—in other words, de jure segregation. 
Appellants submit that reliance on these decisions is mis- 
placed. In the case at bar, Judge Wright expressly rested 


his holding of unconstitutionality not on any findings of 
“state action” or de jure segregation, but on his new theory 
requiring overwhelming justification for any de facto segre- 
gation, despite the fact that the condition under attack 
(racial imbalance) stems from causes other than government 
action. 


In Brewer, supra, the Fourth Circuit held that intentional, 
de jure segregation was established by the record and by 
way of dictum suggested that a neighborhood school plan 
might be unsound if residence in a neighborhood is denied 
to Negro pupils solely on the ground of color. But any resi- 
dent of the District of Columbia is free to establish residence 
in any neighborhood he wishes. That Negroes reside in every 
neighborhood in this City is common knowledge, attested 
to by the fact that in 1965 there was not a single public 
school in this city with an all white student enrollment. 
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(Pitfs P-4, P-5).4 The District of Columbia is further 
removed from Norfolk, Virginia, than a map alone will show. 


The decision in Reitman v. Mulkey, though using the test 
of “involvement” which has long been the law, rests on a 
finding of “encouragement” made by California state jud- 
ges, viewing the whole political and social environment of 
their state. Far to the contrary, J udge Wright has concluded 
that the record before this court is inadequate to sustain 
a finding of intentional segregation sufficient to support a 
de jure case. 


THE TRACK SYSTEM IS A CONSTITUTIONAL METHOD OF 
EDUCATION. 


Appellees attack the track system on two fronts: an 
attempt to show (contrary to the trial court’s finding) that 
the track system was just a subterfuge to avoid desegrega- 
tion, and an attempt to show that its educational effects 
were unmitigated disaster. Neither contention withstands 
scrutiny. 


The trial judge expressly refused to find, as he was stren- 
uously urged to, that the track system was, as appellees put 
it, “designed to . . . restore the Division One—Division Two 
dichtomy.” (Brief for Appellees 19). While Judge Wright 
spoke of “‘taint,”> he expressly rested his holding of uncon- 
stitutionality not on any finding of intent but, rather, on 
his theory of unequal classification without overwhelming 
justification. ss 
—="-_—- 


4Key Elementary School had an all white regular enrollment with 
Negro pupils present in its special classes for retarded children. 


5 Opinion 443. Whatever this phrase may mean, its application to 
this case hangs on inferences strained to the breaking point. These 
appear to be the following: (1) desegregation and the full develop- 
ment of the track system occurred at about the same time, ergo, the 
track system was designed to avoid mixing the races; (2) it was rea- 
sonably foreseeable that a degree of separation (though by no means 
complete separation as shown by the racial mixture of all tracks) 
would result from use of the track System, ergo, this system was 
developed and used for this reason. 
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Perhaps the strongest barrier to Appellees’ renewed efforts 
to establish de jure segregation in the creation and Opera- 
tion of the track system is the character and record of its 
principal designer. Dr. Hansen’s leading role in the speedy 
desegregation of the District’s schools in 1954 has already 
been mentioned. Some of his further activities on behalf 
of desegregation have not. Prior to the Brown decision, Dr. 
Hansen, (1) organized and developed publication of the 
“Handbook of Education,” which was criticized by Congress- 
men as part of a propaganda drive to integrate the District’s 
schools; (2) conducted numerous television programs involv- 
ing joint participation of Negro and white teachers and stu- 
dents, which made him the object of threatening telephone 
calls and, (3) was actively involved in workshops sponsored 
for the benefit of teachers to discuss the practices of inte- 
gration in other schools. (Tr. 590-93; 595-99). From 1956 
through 1960, he made presentations in many southern 
states concerning the success of the desegregation process 
in the Washington school system, and helped open the human 
relations workshop at Tuskegee Institute. At the invitation 
of the B’nai B’rith Anti Defamation League, he wrote 
“Miracle of Social Adjustment: Desegregation in the Wash- 
ington, D. C. Schools” (1957) and “Addendum—Five-Year 
Report on Desegregation of Washington, D. C. Schools” 
(1960). (Tr. 601-05; Dfts. 7 & 8). These works demonstrate 
Dr. Hansen’s philosophy and attitudes toward integration. 
They expose the charge that he is a segregationist, and that 
the track system is a device for segregation, as a reckless, 
unseemly attempt to distort his beliefs and the purposes of 
the track system. 


Whatever may ultimately be decided by educators on the 
merits of the track system, the record demonstrates that it 
was designed with great care by highly competent profes- 
sionals and that its present effects, in Operation, far exceed 
even an increased burden of justification. 


The four track curriculum and grouping originated in Dr. 
Hensen’s office and was worked out with the District’s school 
principals and subject-field supervisors during 1955. (Tr. 
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376; Hansen, Four Track Curriculum for Today’s High 
Schools, 34 (1964) (hereinafter, Hansen”). The develop- 
ment of the system took place from early in 1955 until its 
inauguration with the tenth grade in 1956 and its use, begin- 
beginning in about 1959, in the elementary and junior high 
grades. (Hansen, 33-34; Tr. 341, 226). Its development 
involved public discussion and extensive questioning staff 
work. (Hansen, 32-50). 


In operation, the honors track has unquestionably 
produced an enriched curriculum beneficial to the gifted 
“fast learners” in the District’s school system. Of 275 sen- 
iors in the honors track in 1959, 185 replied, on a question- 
naire, that being in the honors track gave them a sense of 
accomplishment (36 said no) and that they thought they 
had improved their achievements by being in an honors group 
(28 said no). 242 (as against 15 to the contrary) replied 
that if they were starting their high school program again, 
they would select the honors track. (Hansen, 181). The 


gifted, as well as the retarded, are entitled to the most that 
our schools can offer them. For them, one curriculum, cut 
back to average levels, would be just as much a denial of 
equal educational opportunity as the alleged adverse effects 
of the basic track. 


What, then, of the basic track? The evidence of reduc- 
tion in the drop-out rate (conversely, the schools’ “holding 
power’) indicates that its use has succeeded in increasing 
the education given to the most difficult students to edu- 
cate. Defendants’ Exhibit 46, an explanation of which is 
contained in Defendants’ Proposed Findings of Fact, H-2 
through H-3, (Appellants’ Appendix 324-25) shows that the 
declining “holding power” of the schools was arrested with 
the class of 1959, the first class that had the benefit of the 
track system throughout its senior high school career, and 
that “holding power” has continuously improved since then. 
A similar graphic demonstration is contained in Hansen at 
page 157. An investigation of the basic track graduates of 
the class of 1959 revealed that better than 60 percent of 
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those responding stated that basic track placement helped 
keep them in school and made it possible for them to grad- 
uate. 


On a more personal level, appellants note the complaint 
of a mother whose child was transferred from the basic track 
to the regular third grade class soon after commencement 
of the school year following Judge Wright’s decision: 


Up to this year. . . she was making good progress, 
learning to read and everything. She was very happy 
at school. 

Now she’s in a regular third grade class, and she 
comes home crying, telling me she can’t understand 
the lessons. . . 

I just want to ask him (Plaintiff Julius Hobson) 
what he intends to do about my child. I don’t care 
if my kids never sit besides a white kid, as long as 
they get a good education.® 


Can it be said, then, that this particular method of pupil 
ability grouping was so arbitrary in its creation and so 
destructive of the pupils’ education that it must be con- 
demned and abolished, not by action of school administra- 
tors or parents, not by recommendation of an expert study 
group, but by one federal judge necessarily reaching his 
decision without experience or expertise in this field? As 
Judge Wright himself noted, “The formula for reaching a 
student who comes to school academically ill-equipped from 
the start . . . is still one of the unsolved problems in Ameri- 
can Education.” (Opinion 483). Surely, a single judge, 
whatever the reach of his ability, is not the person from 
whom solutions in this complex area should be sought. 
Unless an educational system is intentionally segregatory or 
arbitrary and capricious, its continuation or modification 
should be left to other branches of our political system. 
Otherwise, the long range consequences of the trial court’s 


Raspberry, The Washington Post, September 15, 1967, Section 
C, p. 1. 
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decision may well mark this case as a fatal turning point 
in the course of public education in this country. 


CONCLUSION 


Near the close of their Brief, Appellees now urge upon 
the Federal courts “the imaginative employment of all of 
the awesome power at their disposal.” In plain terms this 
would appear to be a call for continual judicial administra- 
tion of the nation’s public schools. By assuming administra- 
tive control over the public schools in the District of Colum- 
bia, Judge Wright has clearly undertaken this role. Here, 
pupil assignment, teacher assignment, school districting, cur- 
riculum content and grouping practices, the extent and allo- 
cation of compensatory education programs, all facets of 
the building program and the schools’ relations, or lack of 
them, with neighboring school systems have been assumed 
as continuing supervisory duties of the District Court. 
(Opinion 514-517). Surely, other areas of school adminis- 
tration such as the allocation of all financial resources, 
methods of instruction, athletic and extra-curricular pro- 
grams and community relations, to name a few, are not 
immune from the all-embracing grasp fashioned by the Hob- 
son decision. 


The dangers and stark impracticalities of this new doc- 
trine have been well expressed by the Amicus Brief for the 
American Association of School Administrators. Appellants 
hereby state their agreement with the arguments presented 
therein. 


Appellants stress in closing that the scope of the Hobson 
doctrine is almost unlimited and unlimitable, and that it 
would commit the judiciary to a course of action danger- 
ous to the future development of public education. School 
boards and administrators who act in good faith, without 
racial motives, should be given more room to work out solu- 
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tions to the increasingly complex problems of modern pub- 
lic education than the narrow corridor reserved to them by 
the trial court’s opinion. 


Respectfully submitted, 


F. JOSEPH DONOHUE 
THOMAS S. JACKSON 
EDMUND D. CAMPBELL 
JOHN L. LASKEY 


Attorneys for Appellants 
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QUESTIONS PRESENTED 


This brief for amicus curiae addresses itself only to the 
issues on the merits of these appeals and not to issues re- 
lating to appellants’ standing to appeal. In the view of 
amicus, the questions presented on the merits are these: 


1. Is it proper to enjoin the public school administrators 
of the District of Columbia from operating a ‘‘track sys- 
tem,’’ which relies heavily on standardized tests to assign 
students to curriculum ‘‘tracks’’ that determine the kind of 
education they will receive when the tests used do not accu- 
rately reflect the ability of economically disadvantaged 
children, and as a result such children, who are preponder- 
ant in the District’s schools, are assigned to tracks which 
effectively relegate them to blue collar occupations and 
from which they cannot escape because of rigidities in the 
track system? 


2. May the administrators of the District’s schools main- 


tain optional attendance zones when the purpose of such 
zones is to allow white students to avoid attending predom- 
inantly Negro schools? 


3. Must the administrators of the District’s schools con- 
sider all relevant variables, including the differing needs of 
various students, lack of facilities and overcrowding in 
some areas vis a vis other areas, and racial imbalance, in 
resolving how to allocate students among the schools and 
how to allocate educational resources? 


4. Is it appropriate for a court to order an immediate 
end to teacher segregation in the District of Columbia in a 
decision rendered thirteen years after Bolling v. Sharpe, 
347 U.S. 497 (1954) ? 
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and to improve the professional status of teachers. It has 
1,100,000 members and has affiliates in each of the 50 states 
and in nearly 9,000 local school districts throughout the 
United States. It files this brief amicus curiae with the 
consent of all parties to the case. 


Our discussion will be directed first to the lower court’s 
decision on the track system and then to its decision on the 
other points in the case. Amicus will demonstrate that tra- 
ditional principles of law and well established precedent 
support the remedy granted by the court below. References 
to the opinion of the court below will be to its report in 269 
F. Supp. 401, which will be cited as “ (Op. ... ).”? 


THE TRACK SYSTEM 


The track system admittedly was introduced in the Dis- 
trict of Columbia schools to deal with the problem of edu- 
cating black children in a desegregated setting after the 
1954 decision in Bolling v. Sharpe, 347 U.S. 497. (Op. 442- 
43.) The problem was defined by the discovery, made for 
the first time in 1955, that children in the tenth grade in the 
District of Columbia schools ranged in achievement all the 
way from the second-grade level to college level. (Ibid.) 
The lower reaches of achievement were peopled dispropor- 
tionately by black children. (Op. 443.) 


It is well to be reminded that the low achievement of so 
many black children as of 1955 resulted not from the mere 
fact that their schools theretofore had been separate but 
also from a long history of neglect and of segregation 
throughout our society. It had been only in the year before 
the Bolling decision that the Supreme Court had decided 
District of Columbia v. Thompson Co., 346 U.S. 100 (1953) ; 
until then the black man in the District had been unable 
even to buy a meal conveniently. Cultural and economic 
opportunity had been severely limited for thousands of the 
District’s black families. Even more had it been limited in 
the South whence so many of the more recent black resi- 
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dents of the District had come. In vast regions the limita- 
tions had been nearly as severe as the limitations of slavery 
itself. 


Thus there was a great gulf between masses of black chil- 
dren in the District and the ‘‘normal’’ white child, quite 
aside from differences in the earnings levels of the parents. 
There was a gulf in terms of culture, of motivation, of val- 
ues, of customs, a gulf even in terms of the meaning of 
words. <A child’s understanding of vocabulary is the prod- 
uct not of a dictionary but of his experience. 


It should not have been surprising, therefore, that there 
was such a difference in ‘‘achievement’’ as between so many 
black children and the generality of the whites in 1955. The 
surprise is that it had not been detected long before. There 
had not even been city-wide reporting of achievement levels 
among the pre-1955 black schools in the District. (Op. 442.) 


When the Supreme Court lifted the rug, and we were 
made to see what lay beneath, the problem disclosed was 


immense and urgent. How could the school system move 
with vigor to bring its black children to acceptable levels of 
‘‘achievement’’ within a reasonable period of time? 


The track system was inaugurated in 1956 to cope with 
that problem. 


As the ease comes to this Court, no question is presented, 
for none was decided by the court below, as to the legal 
propriety of the track system in theory. The only question 
decided and now presented has to do with the track system 
as it was administered and existed in 1967. 


But there is one basie aspect of the theory of the track 
system that bears mention because it is perilously close to 
being antithetical to equality of opportunity. An under- 
lying premise of the track system was that it is possible to 
identify early in life those whose innate abilities destine 
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them to a blue collar adulthood, and that schools can and 
should identify those children and then deny them anything 
better than a blue collar ‘‘education.”” (Op. 444-45.) At 
bottom this idea may not be much different from the ideas 
of Thomas Jefferson respecting education But under a 
constitution more faithful to Jackson than to Jefferson it 
is dubious. (Op. 515.) 


As stated, the idea had no necessary relation to race. If 
valid at all, it would be valid for any group of children, 
white or black; there are those among the whites who as 
adults will wear the blue collar. But that the idea was 
translated into practice in response to the problem pre- 
sented by a century of failure to educate the blacks, and for 
a school system then rapidly becoming predominantly black 
(Op. 410, 442-43), raised a warning. Would it, however 
stated in the abstract, simply provide reduced standards of 
schooling for great numbers of black children at levels of 
“fachievement”’ that had been produced by long neglect? 
Was the effect of the Supreme Court’s 1954 decision for the 
District of Columbia to be merely that the preexisting in- 
adequate education was to be continued for many black 
children save only for the superficial difference that they, 
or some of them, were to be housed within four walls em- 
bracing also some white children? 


This called for close scrutiny upon judicial review. 
* ° * 


In our discussion of the track system we rely, for the 
facts, upon the findings of the lower court. The appellants’ 
brief makes no real effort to attack those fact findings. 


The track system was a regime whereby, by successive 
testing of children as they “progressed”? through their 
schooling, it was sought to identify those of different levels 
of ability and to provide those in each level with a curricu- 
lum—a ‘‘track’’"—purportedly suited to that ability level. 


12 Schachner, Thomas Jefferson: A Biography 934-35 (1951). 
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At the first grade two levels were identified; at the fourth 
grade three levels; and by the tenth grade four levels. In 
the senior high school, which begins with the tenth grade, 
a child in one of the two lower curricular tracks was delib- 
erately not afforded an opportunity to prepare for college; 
his curriculum was so limited that, if he were graduated, 
he was prepared at most only for a blue collar occupation.” 


In 1966-67, in all but two of the twenty-seven junior high 
schools and in all but two of the eleven senior high schools 
the student body was more than two-thirds black. (Op. 
412.) In 1965-66, 58.4 percent of the senior high school 
students were enrolled in the blue collar tracks. (Op. 450.) 
The whitest of the senior high schools in that year had only 
8.1 percent of its students so enrolled; the next whitest had 
40.1 percent. The percentage for the other schools, those 
whose student bodies were more than two-thirds black, 
ranged from a low of 37.3 to a high of 82.3; all but two had 
a very large majority in the blue collar tracks. (Op. 451.) 


Thus the limited blue collar training of the lower tracks 
was the fare served to the majority of the District’s high 
school students. And the blacker the school the more likely 
it was that this fare would be imposed on a given student. 


Were our world what it had been in 1900 something, per- 
haps, could be said for such a regime. It would have had 
elements of serious injustice, but at least it would have had 
some rough relationship to the opportunities in the adult 
world. 


But our world today is vastly different from that of 1900 
or even of a generation or so ago. In today’s world, with 
its racing technology, blue collar opportunity has narrowed 
sharply. Where once scores of men were required to dig 
a ditch, today machines with a minimum of manpower do 
the digging. Where once typists and clerks were employed 
in droves, today machines with a minimum of skilled oper- 
ators take over. 


2See generally Sexton, Education and Income 175-80 (1961). 
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Worse: Advancing technology not only reduces the rela- 
tive number of blue collar jobs but, within the blue collar 
spectrum, increasingly requires a notable degree of sophis- 
tication, adaptability, and verbal and mathematical skills. 
Hence there was the danger that in the simplified, watered 
down curricula of the lower tracks the child was prepared, 
not for blue collar opportunities to the full, but only for a 
shrinking portion 


That the large majority of the District high school chil- 
dren were in the blue collar tracks was particularly disturb- 
ing for two reasons. 


In the first place the District, with its lack of industry, 
provided far less blue collar opportunity than other cities. 
In the second place, a disproportionate number of black 
children populated the blue collar tracks. The resulting 
limitations on opportunity for so large a segment of the 
District’s children sharply presented one of the severest 
problems of our central cities—as our society has become 
more affluent, as our production has soared, and as the aver- 
age man’s real income has risen, the gap in the economic 
position * and opportunity,> between the black man and his 
white fellows has widened. See generally Report of the 
National Advisory Commission on Civil Disorders 123-27 
(Government Printing Office, 1968). 


In its results, then, the track system was failing to meet 
the needs of children to be equipped for the adult world 
they would have to live in. Was there something wrong in 
the system—or was this failure necessarily due to innate 
inadequacies in the children themselves? 


8Id. at 176. 


4 Bureau of the Census, Department of Commerce, The Eztent of Poverty 
in the United States 1959-66, Current Population Reports, Series P-60, No. 54 
(1968) ; Kahn, The Economics of Equality, in Poverty in America 153, 153-58 
(Ferman, Kornbluh, Haber, ed. 1965). 

5See Batchelder, Poverty: The Special Case of the Negro, in Poverty in 


America, supra note 4, at 112, 116-18; Kahn, The Economics of Equality, 
supra note 4, at 158-164, 
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Into this question the lower court made an exhaustive 
evidentiary inquiry. Emerging, as disclosed in its fact find- 
ings and challenged but faintly, if at all, by the appellants 
here, was a conclusion that in the application of the track 
system heavy reliance was placed on standardized tests to 
determine where each particular child should be tracked. 
(Op. 475-76.) Since a child’s assigned track would deter- 
mine the extent of his opportunity for education, the ques- 
tion whether those tests were reasonably related to the end 
they served was critical. 


The tests were what are known as aptitude and achieve- 
ment tests. Even the aptitude tests were, however, largely 
verbal—‘‘essentially a test of the student’s command of 
standard English and grammar.”’ (Op. 478.)® 


The uncontradicted fact is that the tests were standard- 
ized against a ‘‘cross section’’ of the nation’s child popu- 
lace that made them truly suited at most only to the white 
middle class norm. (Op. 479, 484-85.) Even the test pub- 
lishers warned that a particular school system using the 
tests should conduct empirical studies of their ‘‘predictive 
validity.”’ (Op. 488.) Yet in the District no such studies 
were made. (Ibid.) The tests were accepted as measures 
of a child. But for the black children the white middle class 
culture was largely alien. The tests could not rationally 
be expected to predict their performance accurately. In 
addition to the Lorton study discussed by the court below 
(Op. 485-87) there are other examples of children with high 
potential who would have been relegated to the blue collar 


6 Although more accurate than verbal tests, even non-verbal tests can be 
biased. For example, children may be shown a series of pictures of animals 
and asked to identify them. For a child who has never been to a 200, see 
infra at 8, the answer is a complete mystery. Sexton, Education and Income, 
supra note 2, at 43-47. Even most non-verbal tests are group administered 
and contain a verbal element since the child must be able to comprehend 
the instructions (which are often written) to perform the test. Cronbach, 
Educational Psychology 189-90 (1954). See generally, Reismann, The Culturally 
Deprived Child 49-62, 74-81 (1962). 
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tracks under a testing system such as the one used in the 
District of Columbia.” 


The difference in culture between the white middle class 
norm and many children in the District is extreme. In one 
elementary school, for instance, 


‘‘most of the children had never been more than a few 
blocks from home; they had never been downtown, al- 
though some had been to a Sears department store; 
they did not know what an escalator was, had not seen 
a department-store Santa Claus, had not been to a zoo.”’ 
(Op. 481.) 


It is plainly arbitrary that the tests in question were ac- 
cepted as measures of such children. The court below so 
found (Op. 488), and its penetrating analysis of testing as 
it was actually conducted in the District’s schools (Op. 473- 
92) is a perceptive contribution fully in accord with what 
the court described as the view of ‘‘modern experts in edu- 
cational testing and psychology.’’ (Op. 478.)§ 


It is true that the results of tests alone were not supposed 
to be definitive. A teacher’s judgment and other bases for 
appraisal were supposed to be of importance. But—again 
upon exhaustive inquiry—the lower court made this finding: 


‘“‘There can be no disputing the fact that teachers uni- 
versally tend to be strongly influenced in their assess- 
ment of a child’s potential by his aptitude test scores. 


7£.g., Sexton, Education and Income, supra note 2, at 48-50; Note, Legal 
Implications of the Use of Standardized Ability Tests in Employment and 
Education, 68 Colum. L. Rev. 691, 736-37 (1968); see Hoffman, The Tyranny 
of Testing 109-12 (1962). 


8 Sexton, Education and Income, supra note 2, at 38-53, 67-69; see Roberts, 
ed., School Children in the Urban Slums 17-159 (1967) (extensive bibliog, 
raphy); Note, supra note 7, at 701. 


The court put the matter pithily and validly in the observation that ‘‘the 
best that can be said about intelligence insofar as testing is concerned is 
that it is whatever the test measures.”’ (Op. 478.) Goslin, The Search for 
Ability 126 (1963). See generally id. at 55-93, 123-152; Hoffman, supra 
note 7, at 107 ff.; Reismann, The Culturally Deprived Child, supra note 6, 
at 49-62. 
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Defendants’ own expert, Dr. Lennon, acknowledged 
this to be the common experience; and it would defy 
common sense to think the situation would be other- 
wise. Although test publishers and school administra- 
tors may exhort against taking test scores at face value, 
the magic of numbers is strong.’’ (Op. 489.)° 


In short, the track system meant that tests of ‘‘ability’’ 
patently unsuitable to the vast majority of the children in 
question were a major, if not well nigh decisive, factor in 
the determination by the school authorities of whether a 
child would have an opportunity to receive schooling suit- 
able to something better than the lower reaches of a blue 
collar world. (Op. 514.) 


In any case, whether track assignment was based too 
woodenly on the standardized tests or whether the deter- 
mination was otherwise faulty, it was made unmistakably 
clear in 1965 that the system was fatally wrong. In Sep- 
tember of that year, clinical psychologists reevaluated 1272 
students then or about to be assigned to the Special Aca- 
demic Track (the lowest track) by their teachers and prin- 
cipals. It was found that two-thirds—some 820—of those 
children should not have been assigned to that track! (Op. 
490.) The lower court was eminently justified in its rhetor- 
ical question, ‘‘. . . what of the thousands of students not 
reevaluated with such close scrutiny?’’ (Op. 491.) 


This basic wrong in the track system might have been 
alleviated in some degree had the system been sufficiently 
flexible to allow a child an effective opportunity to escape 
from the confines of a particular track. As expounded in 
theory the system was said to have substantial flexibility. 
It was said to allow for movement of an individual child 
from a lower to a higher track where his achievement 
warranted it. It was said also to allow for cross-tracking 


9*One of the major examples of the misuse of tests is the assumption 
that a test score is a precise measure of ability, that the child with a 
105 I.Q. is brighter than the one with 104 and duller than the one with 106.” 
Note, supra note 7, at 735. 
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whereby a child in a lower track could take individual 
courses in a higher track. Hansen, The Four-Track Cur- 
riculum in Today’s High School 55-56 (1964). Similarly, 
movement downward, from a higher to a lower track or 
cross-tracking to particular courses in a lower track, sup- 
posedly was allowed for. See zd. at 42. 


Again, however, the actual facts are damning. As the 
lower court put it, ‘‘.. . flexibility in pupil programming 
in the District of Columbia school system is an unkept 
promise.’? (Op. 459.) The court’s fact findings—substan- 
tially unchallenged by the appellants—overwhelmingly 
support this conclusion. (Op. 459-68.) 


The cold statistics show that movement from one track 
to another (upward or downward) and cross-tracking (up- 
ward or downward) were very limited. (Op. 460-68.) And 
the inquiry made by the court that went behind the cold 
figures shows why the professed flexibility did not exist. 
In the elementary and junior high schools the very organ- 
ization of the curricula and the employment and assignment 
of teachers made significant cross-tracking virtually im- 
possible. The defendants did not even offer statistics on 
cross-tracking in that huge portion of the school system. 
(Op. 464-65.) In the senior high schools also cross-tracking 
(to say nothing of movement from one track to a higher 
one) was made difficult, if not often quite impossible, by the 
organization of the system. Differences as between the 
tracks both in graduation requirements and in prerequisites 
for given courses, the very structure of the curricula, im- 
posed a degree of rigidity in itself inconsistent with rea- 
sonable freedom of movement. (See e.g., Op. 465.) More 
than that, there were revealing flashes of evidence that in 
individual schools teachers followed an ‘‘unwritten policy’? 
against allowing cross-tracking. (See e.g., Op. 465-466.) 


The architect of the track system—Dr. Hansen—as to 
whose honesty of purpose there cannot be the slightest 
question, himself recognized that genuine flexibility was a 
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sine qua non to the validity of the track system. As he 
put it, in an aphorism quoted by the lower court, 


“<Pypil placement in a curriculum must never be static 
or unchanged. Otherwise, the four-track system will 
degenerate into a four-rut system.” (Op. 463-64.) 


The fact is that the District system was deeply rutted. 


The conclusion, as a matter of education policy, must be 
that the track system as it had been imposed on District 
children was a serious mistake. The Passow Report, in 
Dr. Passow’s summary, is eloquent in its understatement: 


“<The study clearly indicated that the tracking system 
was as often observed in the breach as it was in ad- 
herence to any set of basic tenets. Although tracking 
practices by no means account for the grave difficulties 
in which the Washington schools presently find them- 
selves, there are sufficient inequities, inconsistencies 
and inadequacies in the plan to warrant its abandon- 
ment. Thus, the first recommendation is that any form 
of city-wide tracking, based on pre-determined city- 
wide criteria, be abolished and that other plams for cop- 
ing with the great range of pupil abilities, aptitudes, 
motivations and interests be substituted imstead.”’ 
(Emphasis in original.) Passow, Toward Better 
Schools, Summary Passow Report 35-36 (D. C. Citizens 
for Better Public Education, 1967). 


There remains the question whether this wrong on the 
District’s children should have been rooted out by judicial 
decree. 


In essence the appellants argue that the lower court 
exceeded judicial bounds because (a) ability grouping is 
accepted in the school systems of America and (b) other 
courts have held that the judiciary should not second guess 
school authorities on matters such as the suitability of 
standardized tests. 


The answer to that argument is plain. 
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The lower court did not purport to outlaw all forms of 
ability grouping. It was at pains to limit its decree only 
to the track system as applied in the District. (Op. 512.) 
That the track system, even in theory, was different from 
many systems of ability grouping elsewhere is clear (€.g., 
Op. 444-45); that as actually applied here it was vastly 
different is even clearer. (Op. 512-13.)!° Whatever may 
be said—and a good deal can be said both pro and con— 
as to various other kinds of ability grouping, this case 
simply does not involve the question. 


Nor is it pertinent that other courts have held—or said— 
that school authorities should not be interfered with by 
the courts in their nondiscriminatory application of such 
things as standardized tests. For in none of those cases 
was there an evidentiary issue, fully pursued, as to the 
suitability or propriety of the school authorities’ adminis- 
tration of its regime such as was involved in this case. 
The question here is whether, on the evidence in this case 
and the findings properly rendered thereon, the track 
system as applied to District children was within legal 
bounds. No precedent cited by the appellants speaks to 
that issue. 


There is an overtone of argument in the appellants’ case 
that reaches beyond the two points we mention. There 
appears to be a suggestion that a question such as the 
validity of the track system partakes of a nonjusticiable 
question, beyond the proper ken of the judiciary whatever 
the evidence. 


Comforting as such a view might be to school boards and 
administrators, it is submitted that any such suggestion 
must be rejected. From the time of Marshall, the action 


10 While it is impossible to make a categorical statement as to every public 
school system in the land, it is true that the District’s track system, as 
operated, was nearly unique in its rigidity and its forced assignment of a 
child to a specified curriculum in the lower tracks that excluded him from 
subject areas open to his fellows in higher tracks, 
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of public officials has been subject to judicial review. Areas 
forbidden to the courts—e.g., Johnson v. Mississippi, 71 
U.S. (4 Wall.) 475 (1866)—have been narrow in the past, 
and, of late, have become narrower still, e.g., Baker v. Carr, 
369 U.S. 186 (1962). In no facet of our national life is the 
action of officials of such decisive impact on liberty and 
the pursuit of happiness as is true of the action of public 
school authorities. Of course courts should be restrained 
in their review. But that courts should decline to review, 
regardless of the evidence of arbitrary or discriminatory 
action, surely is unacceptable. For this would mean, how- 
ever delicately put, acquiescence in an administrative 
dictatorship for our children that would be false to the first 
principles of democracy. 


It has been suggested that the lower court has broken new 
ground by examining the propriety of the testing system 
so vital in the District’s track system. But in other areas, 
where the possible effects of administrative error are much 
less significant for both society and individual rights, there 
is no such judicial acquiescence in ill-founded administra- 
tive action as appellants suggest that there must be in the 
case of the public schools. Courts are accustomed to dealing 
with the reliance by administrators on data, formulas and 
tests that do not properly measure or reflect what it is 
that the administrator is or should be seeking as a guide 
to the exercise of his judgment. For example, because 
‘averages are apt to be misleading,’’ an agency’s action 
in fixing divisions of individual freight rates between 
carriers is subject to judicial review to ensure that the 
agency does not rely upon evidence that merely aggregates 
results under all the rates subject to division instead of 
evidence typical of the individual rates being divided. 
United States v. Abilene & So. Ry., 265 U.S. 274, 291 (1924) 
(Brandeis, J.). A taxing agency will not be allowed by a 
court to assess property according to a ‘‘familiar formula’’ 
where use of the formula leads ‘“‘to a grossly distorted 


11 Note, supra note 7, 68 Colum. L. Rev. at 737-39. 
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result.”” Norfolk & Western Ry. v. Missouri State Tax 
Comm’n, 390 U.S. 317, 321, 327 (1968). And, perhaps most 
closely in point to what has happened here, if a regulatory 
commission fixes a utility’s rates on the basis of revenues 
and expenses in a test year that is a false indicator of the 
utility’s future earnings prospects, judicial review is 
available, and the court will condemn the exclusive use of 
the single test year as ‘‘an arbitrary restriction.”? West 
Ohio Gas Co. v. Public Util. Comm’n (No. 2), 294 U.S. 79, 
81 (1935) (Cardozo, J.). Surely judicial review is no less 
proper when the issue is the suitability of tests oriented to 
white middle class culture as the administrator’s guide in 
determining the status in school of so many children in the 
District of Columbia to whom that culture is strange. 


Our discussion has laid emphasis upon the black race of 
a majority of the District’s school children. That majority 
has become so large that the whites are nearly de minimis. 
The appellants have urged that certain of the faults with 
which we are concerned have to do not with race but with 


economic status, that the problems are a function of poverty 
rather than of race. 


We do not suggest that the track system was designed to 
oppress the black race. Take, for instance, the matter of 
the extraordinary primacy given to standardized tests that 
has so concerned us. If a given black child lived in an 
environment, with a cultural background, that approximated 
the ‘‘norm”’ on which the nationwide standardized tests are 
based, the primacy accorded to such tests in the track 
system would have been just as good or bad for him as it 
was for a white child;” there is nothing in the findings of 
the lower court to suggest that, in the application of such 
tests, the track system would have discriminated against 
that black child because of his race. But in a society as 
rigidly segregated as was ours until very recently, and, 
indeed, with practical segregation prevailing still, even in 
this city, in vital areas of life—because of housing patterns, 
habit and still operative social prejudice—the fact is that 


12 See Note, supra note 7, 68 Colum. L. Rev. at 691-706. 
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thousands of black children in the District are quite 
different from the ‘‘norm’’ against which the standardized 
tests are validated. (Cf. Op. 420.) 


Perhaps if the reliance placed upon those tests were the 
only wrong in the track system, and if all our black children 
were well-to-do, a court properly could hold that the wrong 
was not sufficiently serious for judicial intervention. But 
aside from the fact that reliance on the tests was by no 
means the only wrong in the system, the truth is, as the 
lower court’s findings bring out very clearly, that most of 
our black children are not well-to-do. Most of them suffer 
the deprivations incident to poverty, many in extreme 
degree, and there is no doubt that those deprivations are 
more severe for the black poor than for the white poor.* 


Thus on no realistic view of the case can race simply be 
shrugged aside, as the appellants’ argument seemingly 
would have it. 


In the last analysis, however, the issue with respect to 
the track system derives from its failure to meet the needs 
of the children whether they happen to be black or white. 
(Op. 515.) It could and doubtless did force given white 
children, no less than black, into an ill-fitting mold by 
standardized tests applied without benefit even of the 
empirical studies that the test publishers themselves 
warned were necessary; a white child, no less than a black, 
could have been and doubtless was made the victim of an 
essentially inflexible regime. 


Hence, whether the issue here is stated in terms of dis- 
crimination denying equal protection, or of arbitrary action 
denying due process, or of abuse of the administrative dis- 
cretion delegated by Congress, the resolution of the issue 
as decreed by the lower court, we submit, should be affirmed. 


* * a 
We would add a word to commend the form of the lower 
court’s decree. It was purely negative and general: it 


13 Batchelder, Poverty: The Special Case of the Negro, supra, in Poverty in 
America, supra note 4, at 112. 
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simply enjoined the District’s track system. (Op. 517.) 
This leaves the utmost flexibility to the District school 
board and school administration to develop other solutions 
for their problem. That is desirable. 


The lower court’s findings contain a most illuminating, 
critical discussion of the past inadequacies of the District’s 
schooling in the vital areas of counseling, remedial and 
compensatory education, and related matters. (Eg., Op. 
468 ff.) With large numbers of disadvantaged children, 
such as are found in the schools of our central cities today, 
the schools must concentrate upon adequate steps in these 
areas. Illustrations of the need can be cited at length. 
There is no better illustration than that of the ghetto 
dialect to which the lower court referred. (Op. 480, n. 131.) 

Obviously some grouping of children is essential. The 
conventional annual grades, of course, are but a form of 
grouping. And even when such grades are eliminated, 
grouping of one kind or other cannot be avoided. But any 
grouping, especially in the central cities’ schools, is bound 


to be imperfect for particular children, and it is the 
individual child, not the mass, that the school must be con- 
cerned with. This requires the closest attention to two 
elements: First, the provision of suitable means to appraise 
a child’s particular needs and abilities and second, the 
Provision of suitable means to correct defects, to supply 
deficiencies, to stimulate and to motivate." 


14 Shane, The School and Individual Differences, in Individualizing Instruc- 
tion, The Sizty-first Yearbook of the National Society for the Study of 
Education 44-61 (1962). 
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POINTS OTHER THAN THE TRACK SYSTEM 


We turn now to the lower court’s decision on points other 
than the track system. The court’s decision, we suggest, 
fully accords with accepted principle and its decree leaves 
abundant scope for the District’s school authorities law- 
fully to work out their problems. 


Involved are two general issues: pupil assignment and 
teacher distribution among the District’s several schools. 


A. Pupil Assignment 


There is no doubt whatsoever that the optional or 
“escape’’ zones, together with certain elements governing 
the drawing of geographic boundaries for the several 
schools, were designed to allow white children to attend 
“‘white’’ schools. (Op. 415-17, 499-500.) Cf. Brewer v. 
School Board of the City of Norfolk, Civil No. 11,782 
(4th Cir. May 31, 1968). It is clear, we submit, that this 
lingering measure of de jure racial segregation—so long 
after 1954—required excision. Green v. County School 
Board, 36 U.S.L.W. 4476, 4478 (U.S. May 28, 1968) (School 
boards must eliminate dual school systems ‘‘root and 
branch’’),35 


15 Many courts have held that where geographic boundaries are drawn 
with the intent to discriminate racially, the boundaries cannot be allowed 
to stand. Wheeler v. Durham City Board of Education, 346 F.2d 768 (4th 
Cir. 1965); Northcross v. Board of Education, 333 F.2d 661, 663-64 (6th 
Cir. 1964); Taylor v. Board of Education, 294 F.2d 36 (2d Cir.), cert. denied, 
368 U.S. 940 (1961); Clemons v. Board of Education, 228 F.2d 853 (6th 
Cir.), cert, denied, 350 U.S. 1006 (1956); Monroe v. Board of Comm’rs, 244 
FP. Supp. 353 (W.D. Tenn. 1965), aff’d, 380 F.2d 955 (6th Cir. 1967), vacated 
on other grounds, 36 U.S.L.W. 4480 (U.S. May 28, 1968). 


Even those cases that have held that ‘‘de facto’? segregation arising from 
the combination of neighborhood schools and residential patterns is con- 
stitutional have recognized this principle. E.g., Deal v. Cincinnati Board of 
Education, 369 F.2d 55, 62-63 (6th Cir. 1966) ; Downs v. Board of Education, 
336 F.2d 955, 988 (10th Cir. 1964.); Bell v. School City of Gary, 213 
F, Supp. 819, 829 (N.D. Ind.), aff'd, 324 F.2d 209 (7th Cir. 1963). 
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Nor is there doubt that extreme disparity in pupil 
density had been allowed to prevail in the school system 
with gross overcapacity in some schools and mere capacity 
or undercapacity in others. And there is no doubt that the 
schools suffering most from overcapacity were those 
in the largely black areas (Op. 433-34, 495) where the 
children were most deprived both because of poverty and 
because of racial background and whose need, therefore, 
for the best possible education was most acute. Whether 
this resulted from sheer administrative inertia,* or was 
more deliberate, cf. Marsh v. County School Board, 305 
F.2d 94 (4th Cir. 1962), is, we submit, of no particular 
moment; a revamping of school boundaries was ealled for 
that would correct, as far as feasible, this grave fault. The 
lower court so decreed. 


Pending such revamping, the court properly ordered that 
volunteering children be bussed at public expense from 
the overcrowded schools to others in a way that would 
lessen the maldistribution. This was a mild palliative that 
excites no real opposition from the appellants. 


In the revamping of school boundaries, the court’s decree 
leaves to the school authorities great leeway. Most notably, 
it does not require departure from the traditional neighbor- 
hood school concept ( Op. 515) or gerrymandering to achieve 
racial or class integration. 


The decision does require, however, that in the revamping, 
due account be taken of the fact that our schools are in- 
tended to be a democratic crucible. (Op. 505.) The revamp- 
ing must attempt at least to alleviate pupil segregation with- 
in the confines of the neighborhood school concept. (Op. 505, 
508, 515-16.) This is but the most elementary application 
of the principles of Bolling and of Brown v. Board of 
Education, 347 U.S, 483 (1954). Brewer v. School Board 


16 Cf. Webb v. Board of Education, 293 F, Supp. 466, 469 (N.D. Ill. 1963) ; 
Blocker v. Board of Education, 2296 F, Supp. 208, 296 (E.D.N.Y. 1964) ; 
Branche v. Board of Education, 204 F. Supp. 150, 153, (E.D.N.Y. 1962). 
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of the City of Norfolk, Civil No. 11,782 (4th Cir. May 31, 
1968) ; Springfield School Committee v. Barksdale, 348 F.2d 
261 (1st Cir. 1961); Blocker v. Board of Education, 226 F. 
Supp. 208, 226 (E.D.N.Y. 1964) ; Branche v. Board of Edu- 
cation, 204 F. Supp. 150 (E.D.N.Y. 1962); see Jackson v. 
Pasadena City School Dist., 31 Cal. Rptr. 606, 609-10, 382 
P.2d 878, 881-82 (Sup. Ct. Calif. 1963) ; cf. Green v. County 
School Board, supra, at 36 U.S.L.W. 4479. It is a very 
mild recognition of the multiracial and multiclass character 
of our society and of this community; any other view would 
introduce into our schools a wholly artificial separation of 
races and of classes.'7 Whether or not the court went far 
enough, cf. Brewer v. School Board of the City of Norfolk, 
supra, certainly it did not go too far. 


The lower court also, although timidly, and in what is 
hardly more than a hortatory provision, required that the 
school authorities consider such measures as educational 
parks, school pairings, ete., that might promote integration. 


Cf. Brewer v. School Board of the City of Norfolk, supra. 
(We emphasize that the court, in its concern with ‘‘integra- 
tion,’? is concerned, as we understand it, not alone with 
racial but also with class integration; this is as it should 
be.) In this requirement the court was most restrained. 
In view of the difficult administrative problems in such a 
reorganization of schools this judicial restraint was wise, 
at least at this time. 


17 Appellants cite cases holding that, as they put it, there is no constitu- 
tional duty to eliminate racial imbalance. (E.g., Brief (type-script), at 69.) 
Many of those cases, ¢.g., Deal v. Cincinnati Board of Education, supra, 369 
F.2d at 62, Gilliam v. School Board, 345 F.2d 325, 328, (4th Cir. 1965), cite 
with approval Bell v. School City of Gary, 213 F. Supp. 819 (N.D. Ind.), 
aff’d, 324 F.2d 209 (7th Cir. 1963). But Bell held only that curing racial 
imbalance ‘‘is not so automatically paramount an interest that ‘little,’ if 
any, consideration need[s] to be given’’ to the other benefits arising from 
the neighborhood school system. (Op. 508, n. 199.) Thus it seemed to con- 
template that a school board could be ordered to give some weight to racial 
balance. That is all that was ordered by the court here. 
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There is a further guideline drawn by the lower court 
in one sentence of its discussion of its remedial action that 
is, we suggest, of great importance. This sentence is: 


‘“Where because of the density of residential segrega- 
tion or for other reasons children in certain areas, 
particularly the slums, are denied the benefits of an 
integrated education, the court will require that the 
plan [of pupil assignment] include compensatory 
education sufficient at least to overcome the detriment 
of segregation and thus provide, as nearly as possible, 
Onn opportunity to all school children.?? 
Op. 515. 


This sentence has excited a law review comment that 
seems to find in it some novelty. 81 Harv. L. Rev. 1511, 
1518 n. 39 (1968). We submit that, if it is novel, it is long 
overdue and is fundamental to any realistic and sensible 
application of democratic principles. 


There is little doubt but that inter-student osmosis is a 
most effective means for education—it may be the most 
effective means. If, due to adherence to the neighborhood 
school concept or otherwise, deprived children are denied 
the enormous benefit of association with children of more 
abundant cultural background surely it is axiomatic that 
school authorities should give real weight to their special 
need for compensatory measures. The lower court’s pro- 
vision, highly generalized, does no more than to recognize 
this principle. This, we submit, is the least that a court 
should do. 


If the recognition of such a principle is thought to be 
novel in the law respecting the action of school authorities, 
it certainly is not novel in most pertinent analogies drawn 
from other areas of government regulation. An example 


18 See ¢.g., Coleman, et al., Office of Education, United States Department 
of Health, Education, and Welfare, Equality of Educational Opportunity, 
302-312 (1966). 
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is found in the area of broadcast licensing. The Federal 
Communications Commission consistently and with the 
ratification of the Supreme Court has given preeminent 
attention to the relative needs of the different communities 
or groups proposed to be served, taking into account the 
broadeast service they already receive. FCC v. Allentown 
Broadcasting Co., 349 U.S. 358 (1955); cf. Logansport 
Broadcasting Corp. v. United States, 93 U.S. App. D.C. 342, 
210 F.2d 24 (1954).% 


There is one particular condition that has been permitted 
to prevail among the District’s schools that adds emphasis 
to the court’s general direction that the school authorities 
give due consideration to the relative needs of the District’s 
school children. In the District, attendance at kindergar- 
tens is not required, but the school system purports to offer 
kindergarten to those who desire it. The offer, however, 
is most grossly and inexcusably inequitable. Whereas 
among the so-called white schools kindergartens have been 
plentiful, the evidence showed that among the other schools 
they were all too often either limited or nonexistent—and 
not because of absence of demand therefor. (Op. 439.) It 
is difficult to understand how this inequity could have been 
permitted to persist—especially for slum children who most 
need kindergartens. The universal applause won by the 
Head Start program of the Office of Economie Opportunity 
reflects a principle of education that is self-evident: the 
earlier deprived children are exposed to organized schooling 
the greater will be their progress toward the cultural and 
intellectual enrichment necessary for their equality of 
opportunity. 


19 See also Comparative Broadcast Hearings, 5 P & F Radio Reg. 2d 1901, 
1911, n.9 (1965) (‘‘We will examine the need for the specialized service as 
against the need for a general service station where the question is presented 
by competing applicants’’) ; Essaness Television Assoc., 25 P & F Radio Reg. 
479 (1963) (License granted to applicant whose purpose was ‘‘to create 
a non-segregated society in which there will be cultural, intellectual, and 
economic conditions of complete equality for the races in the Chicago arca’’); 
Herbert Muschel, 23 P & F Radio Reg. 1059 (1962). 
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B. Teacher Distribution. 


The lower court’s findings disclose that in the ‘‘white’’ 
schools teachers tended to be white and that in the ‘‘black’’ 
schools they tended to be black. (Op. 422-26.) It was 
found, moreover, that the ‘‘black’’? schools tended to be 
staffed by disproportionate numbers of inexperienced or 
uncertificated teachers. (Op. 434-36.) 


The court’s decree requires immediate ‘‘substantial’’ 
teacher integration, and a longer range plan for ‘‘teacher 
assignment”’ that in the end will ‘‘fully integrate’? teaching 
staffs for each school. (Op. 517.) 


The appellants admit that there is ‘‘an affirmative duty 
to take appropriate steps for the segregation of the facul- 
ties and administrative personnel of the District’s public 
schools.”? (Brief (typescript); at 84.) Bradley v. School 
Ba., 382 U.S. 103 (1965); Rogers v. Paul, 382 U.S. 198 
(1965). But they appear to plead that the school authorities 
should be left alone because they are seeking the requisite 
integration in good faith. Their main quarrel with the 
decree seems to be its requirement of steps toward integra- 
tion in all schools at once, by forced reassignment of 
teachers if need be. 


In 1964, ten years after Bolling, the school superintendent 
issued a ‘‘directive’’ for maximum effort to achieve “‘bira- 
cial’’ faculties in all the schools.” (Brief (typescript), at 21- 
22, 84-85 ; cf. Op. 427.) But at the time of the decision below, 
thirteen years after Bolling and three years after the 
directive, there remained conspicuous failure to do so in 
many schools. (Op. 427.) We submit that thirteen years 
is long enough to deal with this vestige of pre-Bolling 


20 The court below noted that biracial, as used by the school administration, 
‘‘means simply less than 100% of one race’? and not integrated. (Op. 427.) 
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days,2! and that the lower court was eminently justified 
in its decree. Board of Public Instruction v. Braxton, 
326 F.2d 616 (5th Cir. 1964) (Trial court, which has first 
responsibility, must do whatever it deems necessary to 
eliminate discrimination); cf. Green v. County School 
Board, supra, 36 U.S.L.W. at 4478. 


The lower court revealed its consciousness of the delicacy 
involved in a required reassignment of teachers. Very 
deliberately it refrained from prescribing any ratio of black 
to white teachers (Op. 516) as has been done by some other 
courts. Dowell v. School Board, 244 F. Supp. 971 (W.D. 
Okla. 1965), aff’d, 375 F.2d 158 (10th Cir.), cert. denied, 387 
U.S. 931 (1967) ; Kier v. County School Board, 249 F. Supp. 
239 (W.D. Va. 1966); cf. Kelly v. Altheimer Public School 
District, 378 F.2d 483 (8th Cir. 1967). Moreover, recogniz- 
ing that the parties’ counsel had not addressed themselves 
to the issue of remedy, it was careful to require immediately 
only ‘‘substantial’’ integration, with the school authorities 


left free to work out a longer range plan for ‘‘full’’ integra- 
tion that could be considered by the court at a later date. 
(Op. 516-17.) 


In this, we suggest, the lower court did no more than the 
minimum required by the facts. Jackson v. Marvell School 
District No. 2, 389 F.2d 740 (8th Cir. 1968) ; Stell v. Board 
of Public Education, 387 F.2d 486 (5th Cir. 1967), relying 
on United States v. Jefferson County Board of Education, 
372 F.2d 836, 892-94, 900, aff’d en banc, 380 F.2d 385 (5th 
Cir.), Cert. denied sub nom., Caddo Parrish School Board v. 
United States, 389 U.S. $40 (1967) ; Clark v. Board of Edu- 
cation, 369 F.2d 661 (8th Cir. 1966). Faculty integration 
cannot be prevented by teacher preference. Jackson v. 
Marvell School District No. 2, supra, at 745; Kelly v. Alt- 


21Green v. County School Board, supra, 36 U.S.L.W. at 4478-79, and cases 
cited therein; cf. Singleton v. Jackson Municipal Separate School District, 
348 F.2d 729, 730 (5th Cir, 1965) (‘‘The later the start, the shorter the timo 
allowed for transition’’). 
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heimer Public School District, supra, at 499; United States 
v. Jefferson County Board of Education, supra; Kier v. 
County School Board, supra, at 248. That, in the last 
analysis, is about all that the court decreed as a practical 
matter. Full initiative is left in the school authorities to 
proceed from that point. Milder treatment of a glaring 
and pressing problem hardly could be conceived. 


CONCLUSION 
The judgment of the District Court should be affirmed. 


Howagp C. Westwoop 
Axsert H. Kramer 
Covington & Burling 
701 Union Trust Building 
Washington, D. C. 20005 


Attorneys for Amicus Curiae 
National Education 
Association 
June 14, 1968 


22In addition, several cases have implied that teachers should be com- 
pulsorily reassigned if it is necessary to meet the faculty integration guide- 
lines set by the court. Monroe v. Board of Comm’rs, 380 F.2d 955, 960 
(6th Cir. 1967), vacated on other grounds, 36 U.S.L.W. 4480 (U.S. May 28, 
1968); Clark v. Board of Education, 369 F.2d 661, 669-70 (8th Cir. 1966); 
Lee v. Macon County Board of Education, 267 F. Supp. 458, 481 (M.D. Ala. 
1967), aff’a mem., 389 U.S. 215 (1967) ; Dowell v. School Board, 244 F. Supp. 
971 (W.D. Okla. 1965), off’d, 375 F.2d 158 (10th Cir.), cert. denied 387 
U.S. 931 (1967). 
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as an autonomgus Department within the National Educa- 
tion Association of the United States. The American 
Association of School Administrators has, since 1865, served 
as the voice of schol superintendents and other adminis- 
trators in the educational affairs of this nation. Its present 
membership is approximately 18,000. Since its inception, 
the American Association of School Administrators has 
sought to improve thd administration of the public ele- 
mentary and secondary \chools of this nation. 


At its 1968 annual convention in Atlantic City, New Jer- 
sey, the membership passe a resolution which placed the 
American Association of School Administrators on record 
as reaffirming the primary sponsibility of our nation’s 
boards of education and schob! administrators for the deter- 
mination of the appropriate mans to correct constitutional 
inequities within our public sch 
reads as follows: 

The determination of the policies, structures, and 


programs of the American \public education system 
logically belongs to state and local boards of educa- 
tion and school administrato\s, because these are the 
groups primarily responsible for the quality of edu- 
cation provided in their states\or districts. 


We resist vigorously the imp 
recent court decisions: that the\courts are properly 
concerned with the means chosen by administrators 
and boards of education to carry gut court direc- 
tives for the provision of education in accordance 
with federal laws. That recommendations of the 
court would constitute, where circumstances are suit- 
able, sound educational policy is irrelevant to the fact 
that the issuance from a court of law o any recom- 
mendation concerning school administration renders 
uncertain the duty of the administrator and the board 
of education to care for the school systen}\ to the best 
of their knowledge and ability. Even one such deci- 
sion establishes a precedent which can hendeforth be 
used to supersede the responsibility of the adminis- 
trator or school board, not necessarily for p 


trators, and we call upon the Association to do all 
within its power to have the decision appealed and 


The American Association df School Administrators 
believes that the legal issues presented herein must be con- 
sidered in the light of the historic\relationship between the 
courts and public school systems, the public interest attach- 
ing to this case, and in the broader\context of the potential 
effects of this Court’s decision on the administration of the 
public schools of this nation. Specifically, the Court is 
respectfully requested to take into atcount whether the 
public interest of this country requires the intervention of 
the judiciary into the administration of public schools under 
the circumstances prevailing in this case 


Because of movant’s long history in ard intimate connec- 


tion with the administration of this nation’s public elemen- 
tary and secondary schools, it believes thal it is peculiarly 
qualified to present the public interest aspécts of this case 
to the Court, all as more fully set forth in the annexed 
Brief. Although the arguments and appeals \of the parties 
are not expected to be devoid of issues involving the public 
interest, the parties must necessarily address themselves to 


private and diverse \ssues; in reality the public interest is so 
predominantly impoNant that it should be the subject of 
separate presentation. 
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BRIEF OF 
AMERICAN ASSOCIATION OF SCHOOL ADMINISTRATORS, 
AMICUS CURIAE 


The Issues, as Framed in the Context of the 
Public Interest 


The fundamental and overriding issue in this case, in terms 
of the interest of the general public, is: 


In the absence of state-imposed segregation, and 
where the record indicates instead a good faith 
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effort to preserve and protect constitutional rights 
without segregatory or discriminatory design, may 
the trial court substitute its own judgment (how- 
ever astute) for the judgment of the school board 
and school administrator in the supervision of the 
schools? 

A second issue presented is: 

What is the appropriate nature of judicial inter- 
vention into educational affairs assuming there is a 
proper finding of the violation of the constitutional 
rights of students but there is no history of intransi- 
gence by school administrators in delay or refusal 
to comply with court orders issued to end the un- 
constitutional situation? 

Because the impact of this case may very conceivably 
extend beyond the rights of the parties directly involved in 
this litigation and may substantially alter the role which the 
judiciary has historically played in the educational affairs of 
this nation, the issues herein presented are of serious con- 
cern and controversy within the education profession. That 
educators do not necessarily agree on the answers to these 
issues may be seen from the fact that an amicus curiae brief 
in support of the Appellees is being filed by the National 
Education Association of the United States (NEA). 


The import of the issues framed by this case, of course, 
reach far beyond educational circles. These issues have and 
will directly or indirectly affect the educational experience 
of many public school students, the parents of these 
students, and ultimately, the quality of the education im- 
parted to students in school systems throughout this country. 
In short, the public interest of which we speak is a national 
interest and the issues with which we are concerned are fun- 
damental issues affecting the relationship between our courts 
and educational systems. 
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Interest of This Amicus 

The American Association of School Administrators 
(AASA) is a national organization dedicated to the im- 
provement of the administration of the elementary and 
secondary schools of this nation. The AASA func- 
tions as an autonomous Department within the NEA. 
The origins of the AASA date back to 1865 when its pred- 
cessor organization was founded by approximately fifty 
city and state school superintendents. The AASA has grown 
steadily since that time until today its membership includes 
approximately 18,000 school administrators located through- 
out the country. One of the primary functions of the AASA 
is to serve as the means by which the school administrators 
of this nation can voice their opinions on educational matters 
in a cohesive and coherent manner. 


The AASA has been extremely concerned with the vital 
issues affecting public education in recent years. The AASA 
has recognized that, in appropriate circumstances, modern 


educational innovations have an important role to play in 
enabling the nation’s educational systems to meet the 
challenges presented by urban America in the 1960s. In 
fact, resolutions adopted by the membership at the AASA’s 
1967 convention approve experiments in bussing and educa- 
tional parks although supporting the concept of the neigh- 
borhood school. 


Notwithstanding this express approval of some of the 
progressive experiments in modern education, the AASA is, 
nevertheless, vitally concerned with, and strongly believes in, 
the concept that the public schools in this country are best 
supervised by school administrators who are vested by law 
with this responsibility. Accordingly, the AASA believes 
that such educational innovations as are adopted to cope 
with the serious problems inherent in providing meaningful 
and useful instruction to the disadvantaged children of our 
nation’s cities should, absent strong countervailing reasons, 
be imposed by those best qualified to do so by reason of 
their training and familiarity with educational problems, 
namely the educators and not the courts. 
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In support of this belief the AASA adopted the follow- 
ing resolution with respect to educational decisions and the 
courts at its 1968 annual meeting: 


The determination of the policies, structures, and 
programs of the American public education system 
logically belongs to state and local boards of educa- 
tion and school administrators, because these are the 
groups primarily responsible for the quality of edu- 
cation provided in their states or districts. 

We resist vigorously the implications inherent in 
recent court decisions: that the courts are properly 
concerned with the means chosen by administrators 
and boards of education to carry out court direc- 
tives for the provision of education in accordance 
with federal laws. That recommendations of the 
court would constitute, where circumstances are suit- 
able, sound educational policy is irrelevant to the 
fact that the issuance from a court of law of any 
recommendation concerning school administration 
renders uncertain the duty of the administrator and 
the board of education to care for the school system 
to the best of their knowledge and ability. Even one 
such decision establishes a precedent which can 
henceforth be used to supersede the responsibility 
of the administrator or school board, not necessarily 
for purposes beneficial to the quality of education. 
We believe that in at least one federal decision 
(Hobson v. Hansen) the court has usurped the 
legal and historic prerogatives of boards of educa- 
tion and school administrators, and we call upon the 
Association to do all within its power to have the 
decision appealed and reversed. 


Propositions to Which This Brief is Addressed 


It is the position of this amicus that the evidence in this 
case tends to establish that the Board of Education of the 
District of Columbia and its supervising employees, when 
confronted with the enormous task inherent in providing a 
meaningful education to the large number of disadvantaged 
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students in the public school system, have attempted to 
administer this school system in a reasonable manner with- 
out segregatory or discriminatory intent. (This contention 
is fully substantiated in the brief of the Appellants and it 
is not the intention of this amicus to elaborate upon this 
point in any great detail in this brief.) Accordingly, this 
amicus believes that the extensive intervention of the courts 
in this case was improper since there is no legal basis for a 
finding that the disadvantaged children (whether white or 
Negro) within the school system have been denied their 
constitutional rights to an equal educational opportunity 
with their more affluent (whether white or Negro) com- 
patriots. The tasks of correcting the admitted inequities 
within the school system and providing a better education 
to the students thereof should, under the circumstances of 
this case, have remained with the administrative authorities 
who are vested by law with this responsibility. 


It is the further position of this amicus, in the event this 
court affirms in one or more respects the findings of the 
lower court that the constitutional rights of the disadvan- 
taged students in the District of Columbia have been denied, 
that the appropriate remedy, when there has been no abuse 
of earlier court orders by the defendants, is an injunctive 
order so framed as to require only that the defendants 
“cease and desist” from their unconstitutional actions, with 
the judiciary, of course, reserving the right to review the 
corrective actions taken by the defendants. In other words, 
in the absence of demonstrated non-compliance with judi- 
cial mandates or the circumvention thereof by the school 
authorities, this amicus believes that the court should re- 
frain from sweeping and affirmative orders the effects of 
which are to usurp the authority of school officials by sub- 
stituting court supervision and regulation. The courts 
should, of course, consider whether the school authorities 
have acted in “good faith” in implementing the court de- 
crees, and, in a more questionable sense, whether the 
authorities have been dilatory in protecting constitutional 
rights. 


Historical Role of the Courts in the Supervision of 
Public School Systems 


The courts of this nation have traditionally recognized 
that school administrative authorities are vested with the 
primary responsibility for the operation of the public schools 
of this country. In acknowledgement of this responsibility, 
the courts generally have refused to intervene in educational 
affairs so long as the school boards have exercised their dis- 
cretionary power to prescribe rules and regulations relating 
to the administration of schools in a reasonable manner, in 
good faith, and in furtherance of legitimate educational ob- 
jectives. Or, to phrase this doctrine in another way, the 
courts will interfere with the exercise of the discretionary 
power of the school authorities only in clear cases of 
obvious abuse when the school authorities have acted in an 
arbitrary and unreasonable manner to abridge the constitu- 
tional rights of students or in long-term disregard of consti- 
tutional restrictions. 


The state court decisions on other aspects of the “divi- 
sion of powers” concept in the history of our government 
may not furnish perfect guidelines. They do, however, fur- 
nish conceptual guidelines which cannot be ignored in the 
sense that they express, in some depth, the philosophical 
considerations involved. On the state level, the decisions 
have arisen in a myriad of contexts, including the actions 
of school boards with respect to pupil classification and 
assignment, the transportation of students to and from 
school, the exclusion or expulsion of students from school, 


1] 


and the compulsory vaccination of students.’ But regard- 
less of the factual setting, the reluctance of the courts to 
substitute their discretion for that of the school administra- 
tors is clear in the absence of clear and convincing proof 
that arbitrary and unreasonable actions by the school 
authorities have resulted in the violation of the constitu- 
tional rights of students. In this connection, the language 
of a state court in one case is considered illustrative: 


“It is properly conceded by the contestant that a 
school board has a wide discretion in the exercise of 
the authority committed to it. Courts can interfere 
only when the board refuses to exercise its authority 
or pursue(s) some unauthorized course... The wis- 
dom or expediency of an act, or the motive with 
which it was done, is not open to judicial inquiry or 
consideration where power to do it existed... Acts 
in abuse of discretion may be restrained, but the 
presumption is that there was no abuse. . .the burden 
of proving abuse of discretion is on the one assert- 
ing it, and it must be established by clear and con- 
vincing evidence... It is always to be borne in 
mind when questions of this kind arise that it is the 
school board, not the courts, to which the adminis- 
tration of the affairs of a school district is entrusted, 
and that the right to obtain relief from the courts 
against the action of the board depends upon a clear 


1 This list of the factual situations in which judicial review of the 
actions of school boards has occurred is by no means exhaustive. A 
representative sampling of the many state cases in this area is as fol- 
lows: Creyhon v. Board of Education, 99 Kan. 824, 163 Pac. 145 
(1917) involving pupil classification and assignment; Bowen v. Meyer, 
Ct. App. Ky., 255 S.W.2d 490 (1953) involving school transportation; 
State v. Marion County Board of Education, 202 Tenn. 29, 302 
S$.W.2d 57 (1957) involving expulsion of students; Board of Educa- 
tion of Mountain Lakes v, Maas, 56 N.J.S. 245, 152 A.2d 394 (1952) 
involving vaccination of students; Bissell v. Dawson, 65 Conn. 183, 
32 A. 348 (1894) involving vaccination of students; Board of Educa- 
tion of Sycamore v. Wickham, 80 Ohio St. 137, 88 N.E. 412 (1909) 
involving pupil assignment; and State v. Board of Education, 168 
Wis. 231, 172 N.W. 153 (1919) involving exclusion of students. 
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showing that such action is illegal or arbitrary. A 
court is not a Super School Board. With the exer- 
cise of discretionary powers, courts rarely, and only 
for grave reasons, interfere. . .”2 : 


The state court decisions, and the rationale thereof, are 
not something separate and distinct from the federal law. 
On the Supreme Court level as well, the reluctance of this 
judicial body to subject our public educational systems to 
outside interference so long as the actions complained of 
are reasonable and related to some end within the compe- 
tence of the state is also well documented? 


Appropriate Nature of Judicial Remedy to 
Correct Constitutional Wrongs 


Once the court has properly determined that there has 
been a violation of the constitutional rights of students, 
whether through the denial of the right of the students to 
an equal educational opportunity or otherwise, the question 
arises as to the appropriate nature of the judicial remedy 
which is designed to correct the unconstitutional situation. 
Specifically, does the task of determining the proper methods 
for the correction of the unconstitutional wrong become a 
duty of the court or should this matter be left to the school 
administrators responsible for the supervision of the school 
system, subject, of course, to court review of the adequacy 
and effectiveness of school plans designed to remedy the 
constitutional wrong? 


Here, the district court order was very broad in scope. 
The order not only abolished ability grouping and the use 
of optional zones within the public school system but also 
required the District of Columbia Board of Education to 


2 School District No. 17 v. Powell, 203 Ore. 168, 279 P.2d 492, 
502 (1954). 


3 See, for example, Zucht v. King, 260 U.S. 174 ( 1922) (compul- 
sory vaccination); Meyer v. Nebraska, 262 U.S. 390 (1923) (teach- 
ing of German language); and Pierce y, Society of Sisters of the Holy 
Names, 268 U.S. 510 (1925) (attendance at private schools). 
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transport volunteering students from overcrowded to under- 
crowded schools; to submit for court approval a detailed 
plan to alleviate pupil segregation along court-dictated guide- 
lines; and, where segregation must necessarily Temain, to sub- 
mit a plan for “compensatory education at least sufficient to 
overcome the detriment of segregation”. The order also re- 
quired the defendants to substantially integrate each faculty 
now and to submit to the court a plan of teacher assign- 
ment designed to fully integrate each school faculty in the 
future. Your amicus submits that an affirmative decree of 
this nature under the circumstances of this case was erron- 
eous for legal, practical and philosophical reasons as dis- 


cussed below. 
Legal Precedent as to Nature of Judicial 
Remedy and Local Compliance Therewith 


The Supreme Court answered this question in emphatic 
and unequivocal fashion in Brown y. Board of Education 
(Brown II)* when deciding the manner of implementation 
of the prohibition against racial discrimination in the public 


schools enunciated in Brown I.> The Court said in Brown 

II, 349 U.S. at 299: 
School authorities have the primary responsibility 
for elucidating, assessing and solving the problems 
arising from irnplementation of the constitutional 
principle that racial discrimination in public educa- 
tion is unconstitutional; courts will have to consider 
whether the action of school authorities constitutes 
good faith implemention. [Emphasis supplied. ] 


Thus, from the very beginning of this historic series of judi- 
cial decisions in the last fourteen years which have been 
concerned with the problems of racial discrimination in our 
public school systems, the Supreme Court has recognized 
that school authorities (which are vested with the responsi- 
bility by statute and which are manifestly better qualified 
than the courts by reason of background, training and 
familiarity to handle educational matters) are the appropriate 


*Brown v. Board of Education, 349 US. 294 (1955). 
Brown v. Board of Education, 347 US. 497 (1954). 
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organizations to determine the proper remedies to cure the 
constitutional ills of education. Under the Brown II ration- 
ale, as your amicus understands this decision, the functions 
of the courts are confined to the determination of constitu- 
tional inequities and the review of the remedial actions of 
the school authorities to ascertain whether these actions 
have, in fact, corrected these constitutional wrongs. Obvi- 
ously where the wrongs are intentional, or by design, the 
enforcement power of the courts may be the subject of 
anticipatory decrees, or a decree expectant, perhaps, of 
avoidance; this obvious rule, relating to the ultimate power 
of the courts, has resulted in a few isolated decisions more 
expressive of such ultimate power than of the general rule. 


In the years which have followed Brown II, some federal 
courts, particularly those in the southern states, have been 
confronted with school administrations which have made 
little, if any, progress toward complying with court orders 
forbidding racial discrimination in schools. In these 
instances, and rightfully so, the federal courts as a matter 
of effective enforcement have felt compelled to hasten the 
integration process by spelling out in detail the specific 
steps which the school authorities must take in order to 
eliminate racial discrimination in the operation of these 
school systems.° Even in these cases, however, the courts 
have continued to heed the Supreme Court’s mandate in 
Brown II that the school administrators have the primary 
responsibility for resolving the unconstitutional situation. 
As Judge Wisdom said in Jefferson County Board of Edu- 
cation, 372 F.2d at 869: 


See, for example, United States v. Jefferson County Board of Ed- 
ucation, 372 F.2d 836 (Sth Cir. 1966), affirmed en banc, 380 F.2d 
385 (Sth Cir.), cert. denied 389 U.S. 840 (1967), in which the Court 
of Appeals, in remanding the cases consolidated on appeal to the dis- 
trict courts for further proceedings, attached a proposed decree to 
be entered by the district courts which set forth in great detail the 
steps which the school systems must take in order to desegregate 
under a “free choice plan”. See also Stell v. Board of Public Educa- 
tion for the City of Savannah, 387 F.2d 486 (Sth Cir. 1967). 
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In a school system the persons capable of giv- 
ing class relief are of course its administrators. It 
is they who are under the affirmative duty to take 
corrective action toward the goal of one integrated 
system. 


And, in a very recent Supreme Court decision where the 
judiciary had been attempting with indifferent success to 
integrate the public schools of a rural Virginia county since 
1954, Mr. Justice Brennan stated: 


The obligation of the district courts, as it always 
has been, is to assess the effectiveness of a proposed 
plan in achieving desegregation. There is no universal 
answer to complex problems of desegregation. . . It 
is incumbent upon the school board to establish that 
its proposed plan promises meaningful and immediate 
progress toward disestablishing state-imposed segre- 
gation... Where the court finds the board to be 
acting in good faith. . ., then the plan may be said 
to provide effective relief. . .7 

It is perfectly clear that the circumstances which have 
sometimes compelled the federal courts, as a matter of 
effective enforcement, to issue detailed orders to compel 
school administrators to correct unconstitutional inequities 
affecting Negroes do not and have not prevailed in the Dis- 
trict of Columbia public school system. There has been no 
showing that school administrators in the District of 
Columbia have been unable or unwilling to effect “good 
faith” implementation of any court decrees affecting the 
constitutional rights of Negro students. On the contrary, 
there has been only one decision on this subject which 
directly affected the public schools of the District of Co- 
lumbia.2 And, in the Brown II opinion of the following 


7Green v. County School Board, __ U.S. __, 36 U.S.L.W. 4476, 
4479 (U.S. May 27, 1968). 


8 Bolling v. Sharpe, 347 U.S. 483 (1954), the companion case to 
Brown |, which eliminated de jure racial segregation in the District 
of Columbia public school system. 
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year, the Supreme Court expressly singled out the District 
of Columbia as an example of a school system where “‘sub- 
stantial progress” in the elimination of racial discrimination 
in public schools had been made. The validity of this ap- 
praisal was concurred in by Judge Wright when he admitted 
that the District of Columbia Board of Education made a 
sincere effort to desegregate on the neighborhood school 
plan following Bolling v. Sharpe.? 


Moreover, this “‘good faith” effort by the school admin- 
istrators in the District of Columbia to end racial discrimin- 
ation extends beyond the issue of the integration of the 
public schools and applies as well to the other areas of 
alleged constitutional inequity found by the trial court. 
With respect to the track system, the trial court did not 
find an intent on the part of school administrators to deny 
an equal educational opportunity to Negroes? And, 
on the issue of teacher segregation, which was deemed by 
the district court to constitute one of the two areas of de 
jure or intentional segregation in the District of Columbia, 
the trial record does not support this finding of intentional 
teacher segregation, particularly on the secondary school 
level.// 


In summary, therefore, the school administrators in the 
District of Columbia have made a “good faith” effort to 
comply with court orders designed to end racial discrimina- 
tion in public schools and have generally evidenced no inten- 
tion to discriminate in the other areas which were found by 
the district court to have violated the constitutional rights 


9 Hobson v. Hansen, 269 F Supp. 401, 418 (1967). 
101d. at 442, 443, 512 (Note 208). 


11 When one bears in mind that 78% of the teachers in the entire 
public school system were Negro during the 1966-67 school year, 
the statistics in the trial record as to teacher integration assume a 
new perspective. The evidence in the trial record appears to indi- 
cate that a substantial number of predominantly Negro schools had 
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of Negroes. Under these circumstances, your amicus sub- 
mits that the district court should not have ordered specific 
solutions to resolve unconstitutional situations affecting stu- 
dent rights where the school administrators have not demon- 
strated that they are unable or unwilling to resolve the 
unconstitutional situations by their own methods. The 
Supreme Court’s edict in Brown II that the school adminis- 
trators have primary responsibility for “elucidating, assessing 
and solving the problems” stemming from the implementa- 
tion of court decrees concerning racial discrimination 
remains in full force and effect and should be honored 
whenever possible. 


Practical Considerations Involved in Court 
Supervision of Educational Affairs 


Apart from the legal reasons discussed above, there are 
many practical considerations which argue against court 
supervision of public school systems through affirmative 
orders of the nature promulgated in this case. 


Your amicus has already indicated the reasons that edu- 
cators feel that the supervision of our public school systems 
by a judiciary which is not trained for this purpose would 
necessarily have a detrimental effect upon the operation of 
these school systems and these reasons will not be repeated 
at length here. Your amicus would, however, like to quote 
a recent Sixth Circuit decision which expressed the under- 
standing of that court with the problems facing school ad- 
ministrators: 


The School Board, in the operation of the public 
schools, acts in much the same manner as an admin- 
istrative agency exercising its accumulated technical 
expertise in formulating policy after balancing all 
legitimate conflicting interests. If that policy is one 
conceived without bias and administered uniformly 


a percentage of white teachers which was in excess of the white-Negro 
faculty ratio throughout the school system as a whole, and that, with 
the exception of some elementary schools, white teachers were scat- 
tered throughout the school system. 
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to all who fall within its jurisdiction, the courts 
should be extremely wary of imposing their own 
judgment on those who have the technical knowl- 
edge and operating responsibility for the educational 
system. . .the fair minded judgment of the school 
Officials is entitled to full consideration in determin- 
ing whether freedom of choice has been preserved 
for children within the limits necessary for effective 
educational practice./? 


The potentially adverse effect of the district court’s order 
in the instant case upon the operation of our judicial system 
has recently been discussed from the lawyer’s point of view 
in the law review of one of our nation’s leading law schools 
by an anonymous author of apparently liberal tendencies 
and certain extracts from this article are worthy of consid- 
eration here. 


The courts have already undertaken a massive task 
in correcting racially motivated educational policies; 
Hobson requires that they go further and correct 
policies which are not invidious but merely unre- 
sponsive to the educational needs of Negroes and the 
poor. This requirement will increase the burden, not 
only in terms of the number of cases but also in 
terms of the difficulty of individual cases... Nor 
will the remedies imposed by Hobson be easy to ad- 
minister. . . 


. .. A more serious problem arises from the nature 
of the factual determinations which the court must 
make. ... There is a serious danger that judicial 
prestige will be committed to ineffective solutions, 
and that expectations raised by Hobson-like deci- 
sions will be disappointed. Furthermore, judicial 
intervention risks lending unnecessary rigidity to 
treatment of the social problems involved by fore- 
closing a more flexible, experimental approach. * 


The Hobson doctrine can be criticized for its un- 
clear basis in precedent, its potentially enormous 


"2Deal v. Cincinnati Board of Education, 369 F.2d 55, 61 (6th 
Cir. 1966). 
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scope, and its imposition of responsibilities which 
may strain the resources and endanger the prestige 
of the judiciary. Perhaps such shortcomings are a 
sufficient reason for remitting the problems dealt 
with in Hobson to other institutions for resolution, 
subject to certain minimum checks designed to pre- 
vent irrational choices and ensure that political solu- 
tions are devoid of racial motivation. 


. . . Nevertheless, the limits upon what the judi- 
ciary can accomplish in an active role are an addi- 
tional reason for circumspection, particularly in an 
area where the courts can offer no easy solutions. . . 


*. . .a school board tired of adversary conflict 
may decide to follow the court’s educational find- 
ings without attempting to acquire approval for plans 
based on opposing theories. Furthermore, when a 
Hobson decision is announced in a district or circuit 
containing several school districts, it may have a rig- 
idifying effect upon school boards not parties to the 
case. The boards may feel constrained to follow the 
court’s educational theories, even though they are not 
strictly binding, because they fear embarrassing and 
time-consuming litigation. Finally, judicial interven- 
tion in the educational field may hinder legislative at- 
tempts to consider the problems of poverty and race 
as a whole and work out comprehensive, interdepend- 
ent solutions./3 


The reluctance of lawyers to burden the courts and confuse 
the educators with a multitude of law suits resulting from 
sweeping court mandates is not necessarily of recent vintage. 
Twenty years ago, Chief Justice Jackson, in a concurring 
opinion, expressed his distaste for the intervention of the 
courts into the sphere of education in the following manner: 


The relief demanded in this case is the extra- 
ordinary writ of mandamus to tell the local Board of 
Education what it must do. The prayer for relief is 
that a writ issue against the Board of Education 


13 Hobson v. Hansen: Judicial Supervision of the Color-Blind School 
Board, 81 Harv. L. Rev. 1511, 1525-27 (May, 1968). 
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“ordering it to immediately adopt and enforce rules 
and regulations prohibiting all instruction in and 
teaching of religious education in all public 
schools. . .” 

To me, the sweep and detail of these complaints 
is a danger signal which warns of the kind of local 
controversy we will be required to arbitrate if we do 
not place appropriate limitation on our decision and 
exact strict compliance with jurisdictional require- 
ments... If we are to eliminate everything that is 
objectionable to any of these warring sects or incon- 
sistent with any of their doctrines, we will leave 
public education in shreds. Nothing but educational 
confusion and a discrediting of the public school 
system can result from subjecting it to constant law 
suits./4 


Necessity for the Consideration of Factors Other 
Than Race in School Administrative Decisions 
Affecting Constitutional Rights 

Continuing on the pragmatic level, your amicus wishes to 
examine one additional facet of this problem. The district 
court, in its preoccupation with its desire to correct the in- 
equities in the educational system of the District of Colum- 
bia which adversely affect the disadvantaged Negro, has 
totally ignored the consideration of other factors which must 
be weighed by school administrators in the decision-making 
process. While the proper remedy for the rectification of 
the Negro’s constitutional right to an equal educational Op- 
portunity must necessarily involve to a significant degree the 
use of effective methods to eliminate the unconstitutional 
situation, school administrators must also act in the public 
interest and consider the harmful implications of such 


“Illinois ex. rel. McCollum. v. Board of Education, 333 US. 203, 
234-235 (1948), a case which ruled that the constitutional principle 
of separation of church and state precluded the use of public schools 
for purposes of religious instruction. 
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methods to insure that the operation of the school system 
does not founder in the process of correcting the constitu- 
tional inequities. The district court, in its orders to the 
Board of Education, was completely oblivious to the poten- 
tially adverse effects of its orders on the administration of 
the District of Columbia school system. 


Beginning with Brown II, the courts have generally recog- 
nized that there are other matters relating to the administra- 
tion of schools which must be considered in the implemen- 
tation of judicial mandates issued to end constitutional 
violations. As the Supreme Court said in Brown II, 349 
U.S. at 300 and 301: 


In implementing the decision of the Supreme 
Court that racial discrimination in public educa- 
tion is unconstitutional, the courts may consider 
problems relating to administration, arising from 
the physical condition of the school plant, the 
school transportation system, personnel, revision 
of school districts, and attendance areas into com- 
pact units to achieve a system of determining admis- 
sion to the public schools on a non-racial basis. . . 
the courts will also consider the adequacy of any 
plans the defendants may propose to meet this 
problem. . 


In the ensuing years, the federal appellate courts, in de- 
cisions implementing the Brown decisions, have also recog- 
nized that school administrators have to cope with a variety 
of other problems related to or springing directly from court 
mandates ending racial discrimination in the public schools. 
A most recent expression of this awareness by the Supreme 
Court was voiced by Mr. Justice Brennan in Green, 36 
U.S.L.W. at 4478, when he said: 


Brown II was a call for the dismantling of well- 
entrenched dual systems tempered by an awareness 
that complex and multifaceted problems would arise 
which would require time and flexibility for a suc- 
cessful resolution. 
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In Bradley v. School Board of Richmond, the Fourth Cir- 
cuit voiced its concern with administrative matters when it 
stated: 


An earlier judicial requirement of general reassign- 
ment of all teaching and administrative personnel 
need not be considered until the possible detrimental 
effects of such an order upon the administration of 
the schools and the efficiency of their staffs can be 
appraised. . ./9 


In a similar vein, the Sixth Circuit in Deal v. Cincinnati 
Board of Education, 369 F.2d at 61, expressed its aware- 
ness of the problems faced by school administrators and 
the necessity for flexibility and variety in solving consti- 
tutional wrongs in our public schools when it stated: 


The bussing of pupils away from the neighbor- 
hoods of their residences may create many special 
problems for boards of education. These include 
the providing of adequate transportation and proper 
facilities and personnel for the supervision, educa- 
tion and well being of all pupils. All of this must 
be accomplished within the Board’s budget. 


In dealing with the multitude of local situations 
that must be considered and the even greater num- 
ber of individual students involved, we believe it is 
the wiser course to allow for the flexibility, imagin- 
ation and creativity of local school boards in pro- 
viding for equal opportunity in education for all 
students. It would be a mistake for the courts to 


!> Bradley v. School Board of City of Richmond, Virginia, 345 F.2d 
310, 321 (4th Cir. 1965), vacated, 382 U.S. 103 (1965). The Supreme 
Court remanded the cases consolidated herein to the district court, 
holding it was improper to approve desegregation plans without con- 
sidering, at a full evidentiary hearing, the impact on those plans of 
faculty allocation on an alleged racial basis. This remand notwith- 
standing, however, the appellate court’s solicitude for the administra- 
tive problems faced by educators is worthy of repetition here. 
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read Brown in such a way as to impose one particu- 
lar concept of educational administration as the only 
permissible method of insuring equality consistent 
with sound educational practice. We are of the view 
that there may be a variety of permissible means to 
the goal of equal opportunity, and that room for 
reasonable men of good will to solve these complex 
community problems must be preserved. 


Some Examples of Potential or Actual Adverse Effects 
of Court Order on the Local School System 


Without attempting to be exhaustive, your amicus would 
like to mention a few specific illustrations of potential or 
actual adverse effects which the orders of the district court 
have had or may have on the operation of the public schools 
in the District of Columbia. 


With respect to the integration of faculties, Dr. Geroge 
Brain, former Superintendent of Schools in Baltimore, Mary- 
Maryland, testified that the compulsory transfer of teachers 
to assignments not of their liking “would be a bit foolish 
and a little farsighted, because the teacher undoubtedly in 
a number of cases would withdraw and find a teacher assign- 
ment somewhere else.”/6 Such a development would, of 
course, increase the present deplorably high ratio of colored 
to white teachers within the school system and would de- 
stroy one of the prime objectives of faculty integration, 
namely making more white teachers available to instruct 
Negro students. 


A similar commentary may be made with respect to addi- 
tional attempts at student integration which must involve 


16Trial Record at 5078. 
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in some measure the assignment of white students to pre- 
dominantly Negro schools. Dr. Hansen testified that previ- 
ous attempts to integrate students in the District of Colum- 
bia, when unaccompanied by adequate measures designed 
to insure the retention of white students by preserving the 
quality of their education, have tended to drive the remain- 
ing white children out of the public school system./7 Mean- 
ingful integration in a school system where there are 
presently 92 Negro students for every eight white students 
is questionable at best and the integration issue approaches 
absurdity if the orders of the court will have the effect of 
decreasing the already small pecentage of white students 
still further. 


The complete abolition of the previous method of ability 
grouping in the District of Columbia (the track system) must 
necessarily have an adverse effect on the ability of the school 
administrators to provide a meaningful education to the ex- 
ceptionally slow and the exceptionally quick learners in the 
school system. A poignant example was recited in a column 
written by a Negro in one of the leading Washington news- 
papers shortly after the 1967-68 school year opened. In 
this article, the author recounted the frustrations of one ap- 
parently Negro mother whose 9-year old daughter had been 
transferred from the basic track to the regular third grade 
class. Pertinent excerpts from this mother’s lament are as 
follows: 

Up to this year. . she was making good progress, 
learning to read and everything. She was very happy 
at school. 

Now she’s in a regular third grade class, and she 
comes home crying, telling me she can’t understand 
the lessons. . . 

I just want to ask him (Plaintiff Julius Hobson) 
what he intends to do about my child. I don’t care 


17 Trial Record at 185, 186, 189. 
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if my kids never sit beside a white kid, as long as 
they get a good education./® 


Philosophical Basis for Minimization of Nature of 
Judicial Intervention into Educational Affairs 
On a more philosophical level, one of the cornerstones of 
our democratic way of life is the education of all the people 
as a means of insuring the survival of liberty and democracy. 
As Thomas Jefferson said in a letter to James Madison in 
1787: 

Above all things, I hope that education of the 
common people will be attended to; convinced that 
on this good sense we may rely with the most 
security for the preservation of a due degree of 
liberty./9 

and in a similar vein, Daniel Webster also saw the success 
of the American experiment in democracy as dependent 
upon popular education: 

On the diffusion of education among the people 
rests the preservation and perpetuation of our free 
institutions. .. Make them intelligent, and they will 
be vigilant—give them the means of detecting wrong, 
and they will apply the remedy.”? 


An essential ingredient, however, to education’s role in 
maintaining our democratic society is that education be kept 
independent from outside interference and not be twisted to 
the advocacy of any particular point of view. The control 
of education by the exponents of any particular philosophy, 
whether partial or complete, must necessarily lead to the 
diminution of the free flow of ideas to the detriment of 


18 Raspberry, The Washington Post, September 15, 1967, Section 
C, page 1. 


IR. Ulich, Education in Western Culture 121 (1965). 
20}. Brubacher, A History of the Problems of Education 43 (1947). 
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the student’s ability to think for himself. As Condorcet, a 
leading figure during the French Revolution, said: 


. . . the independence of instruction is, in a 
manner, a part of the rights of the human race. . . 
What right would any power, whatever it be, there 
to determine wherein lies truth, wherein lies error.2/ 


It is submitted by this amicus that inherent in the en- 
croachment by the judiciary into the affirmative supervision 
of educational affairs is the danger that the courts may, at 
some future time, attempt to impose their own philosophy 
as to the content of curriculum upon our nation’s school 
systems. That such a development is a present possibility 
(except for the required curricula change inherent in the 
abolishment of the local track system) is not at issue. But, 
that the positive and affirmative manner in which the lower 
court has entered into the supervision of the District of 
Columbia’s public schools (without sufficient need or threat 
to the power of the courts) has opened the door to the 
future evolution of such a development and that such a de- 
velopment could conceivably have tragic consequences for 
both freedom of education and our democratic concepts 
cannot be denied. 


Some Considerations Pertinent to the Abolition of 
Ability Grouping in the District of Columbia 


Before concluding, there is one portion of the court’s 
decree of especially great concern to educators which your 
amicus believes is worthy of separate discussion in this brief 
because it is completely contrary to fundamental and tradi- 
tional educational concepts. Your amicus refers to the dis- 
trict court’s order which abolished the grouping and instruc- 
tion of students according to ability in the District of 
Columbia public school system. 


The ability grouping concept has deep roots in American 
educational history. Some form of ability grouping as a 


2Ij_ Brubacher, Id. at 630, 
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means of providing specialized instruction to the excep- 
tionally slow and the exceptionally gifted students has been 
used in the public schools of this country since, at least, the 
latter part of the nineteenth century.2” Indeed, ability 
grouping in some form is a virtual necessity in an edu- 
cational system which is required by law to teach all the 
children who, of course, vary in innate abilities. Without 
ability grouping, the educators would have no effective 
method of providing specialized instruction adapted to the 
ability and needs of the pupils. 


A court order of this nature, to the knowledge of your 
amicus, is without judicial precedent. As is fully documented 
in pages 77 to 79 of the typewritten brief of the Appel- 
lants, the courts have consistently upheld the right of 
school administrators to separate students by ability with- 
out court interference so long as the basis for so doing was 
uniform and without regard for race or color. The judicial 
authority on this point is clear and will not be belabored in 
this brief. 


Moreover, your amicus submits, for the reasons set forth 
below, that the form of ability grouping previously practiced 
in the District of Columbia (the track system), when con- 
sidered in the light of the enormous problems inherent in 
providing a meaningful education to the disadvantaged child- 
ren within the school system, was administered by the school 
supervisors in a “good faith” and reasonable manner so as 
not to discriminate (intentionally or unintentionally) on a 
racial basis. There was, therefore, no proper basis in judi- 
cial precedent for court interference with the operation of 
the track system. 


The district court based its decision to abolish the track 
system on a finding of the denial of the constitutional right 
of the disadvantaged child to an equal educational oppor- 
tunity as the result of (1) the inadequacy of testing methods 
to measure the innate abilities of the disadvantaged child 


2. Cubberly, Public Education in the United States, Chapter XV. 
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with the consequence that the disadvantaged child tended 
to be assigned to a track on the basis of his socio-economic 
or racial status rather than his innate intelligence, and (2) 
the supposed inflexibility of the track system, due primarily 
to the alleged failure of the remedial and compensatory 
education programs, which tended to prevent the disadvan- 
taged child in a lower track from progressing to a more ad- 
vanced curriculum. 


Although educators may and do differ as to the validity 
of testing procedures to measure the innate abilities of the 
disadvantaged child, the uniform use of testing procedures 
commonly accepted in educational circles in the District of 
Columbia public school system as one of the main criteria 
for pupil placement in the track system can in no way be 
deemed to be unreasonable or discriminatory in nature. In 
determining that the application of such testing procedures 
to the disadvantaged child was improper, the district court 
exceeded its judicial role in making a decision which should 


properly be made only by those with the professional com- 
petence to do so, the educators. 


Furthermore, with respect to the flexibility or the lack 
thereof in both cross-tracking and the movement between 
tracks, two observations are pertinent. First, reasonable men 
could differ as to whether the statistics cited by the district 
court do, in fact, establish inflexibility of movement within 
the track system. Secondly, the results of the remedial and 
compensatory educational programs in the school system 
(cited by the district court as the primary reason for inflex- 
ibility) must be judged in the light of the tremendously dif- 
ficult task of properly educating the disadvantaged children 
within the school system. In any event, whether successful 
or not, it is clear that administrators of the school system 
had made a reasonable and good faith effort under the cir- 
cumstances then prevailing to provide, on a non-racial basis, 
a type of education adapted to the needs of the disadvan- 
taged children. Under these circumstances, the court order 
abolishing the track system was improper. 
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A final word should be said concerning the inappropriate- 
ness of the all-inclusive nature of the court’s order abolish- 
ing the track system. Assuming that the district court 
properly found that there were constitutional wrongs within 
the track system, the proper remedy should have been the 
issuance of an order requiring the school administrators to 
remedy the specific constitutional inequities but neverthe- 
less preserving the framework of the ability grouping plan. 
Since, as the district court admits, different kinds of instruc- 
tion for different kinds of students are not unconstitutional 
per se. the issuance of an order directing the school 
administrators to remedy the precise constitutional wrong 
would have had the salutary effect of permitting the school 
administrators to retain specialized instruction adapted to 
the particular needs of the pupils. In a public school system 
such as the District of Columbia where it is imperative that 
specialized instruction be given to disadvantaged students, 
the uninterrupted use of some form of ability grouping is 
essential. 


Conclusion 


The nature of this decision calls for a judicial reassessment 
of the proper role which the courts should play in our na- 
tion’s educational affairs. This reassessment should care- 
fully consider the historical reluctance of the courts to 
interfere with the responsibilities of school boards and school 
administrators as well as the impracticalities inherent in 
court supervision of matters in which the courts have no 
expertise. 


Since Brown I, the courts have been required to issue 
orders progressively more pervasive in scope in order to 
compel some reluctant school boards and administrators in 


2 Hobson v. Hansen, supra, at 511,512. 
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some southern states to end unconstitutional and state-im- 
posed racial discrimination in their public school systems. 
Now, this district court decision improperly seeks to adopt 
the rationale of these cases as a justification for entering 
into the administration of a public school system where 
there has been a “good faith” effort to'preserve and protect 
the constitutional rights of students. 


The public interest and the proper administration of our 
nation’s schools require that the judiciary realize the mani- 
fold problems inherent in this approach. Except in clear 
cases of constitutional violation, the judgment of the courts 
should not be substituted for the judgment of trained ad- 
ministrators. And, when a constitutional abuse is found, 
the responsibility for determining the manner of correction 
should be the province of the school boards and school ad- 
ministrators, subject, of course, to court review. 


For the foregoing reasons, the decision of the district 
court should be reversed, or remanded to the district court 


with appropriate instructions respecting the revision of the 
order issued by that court. 
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Are governmental policies, practices and procedures 
which result in a substantial denial of equal educational 
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proscribed, whether caused intentionally or otherwise? 


Statement of Points 


1. The Constitution is violated when, without legitimate 
overriding governmental purpose, the effect of govern- 
mental action impairs equal educational opportunities, 


2. Application of the controlling law to the facts re- 
quires affirmance of the judgment below. 
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Summary of Argument 


1. The right of Negro school children to equal educa- 
tional opportunities is a preferred right which is entitled 
to substantial, not minimal, protection under the Consti- 
tution because of our basic abhorrence of invidious racial 
classifications and because of the primary importance of 
education in our society. For these reasons, any unjustified 
governmental action, or inaction which has the effect of deny- 
ing equal educational opportunities to Negroes as a group, 
is a violation of the government’s obligation under the 
Constitution, unless a legitimate overriding governmental 
purpose is shown upon application of the strictest standards. 


2. Since the trial court found, with ample justification, 
that the purpose or effect of the challenged policies, pro- 
grams and practices of the appellants, results in a sub- 
stantial denial of equal educational opportunities to Negro 
school children; and since the appellants have failed to 
justify their policies, programs and practices on the basis of 
any overriding governmental purpose sufficient to sustain 
these racial classifications, Amicus respectfully submits 
that the judgment appealed from must be affirmed. 
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Statement of Interest 


The National Association for the Advancement of 
Colored People is a New York non-profit membership cor- 
poration with over 1,700 local affiliates in 50 states. The 
NAACP includes among its aims and purposes securing to 
Negroes full and equal citizenship rights and freeine them 
from the onerous barriers, restrictions, exploitations and 
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burdens of race. A specific and immediate objective of the 
NAACP is to secure equal educational opportunities for all 
Negro school children consistent with the Association’s con- 
viction that education is of vital importance in the struggle 
for equality in the United States. Prior to Brown v. Board 
of Education, the NAACP was in the forefront of the fight 
to destroy the barriers to the education of Negro children 
in America, and thereafter it continued to lead the fight to 
implement that decision. 


The National Association for the Advancement of 
Colored People is vitally concerned about the issues raised 
in the appeal of this case. The scope of the decision in 
Hobson v. Hansen is broad and vitally affects education 
throughout the United States. Legislatively required segre- 
gation in public schools in the South has begun to reflect the 
patterns of segregation which have long existed in the 
north and west for many years. The decision in this case 
will have a material impact on educational practices in the 
United States, and will severely affect the time factor with- 
in which educational opportunities will, in fact, meet con- 
stitutional requirements. 


It is because of the overriding public consequences of the 
decision in this case that the National Association for the 
Advancement of Colored People is filing this brief as 
amicus curiae. Filing is with the consent of the parties, 
in accordance with Rule 31(k) of this Court. 


I. Statement 
1. Background 


The court below made a thorough and exhaustive analy- 
sis of the programs, practices and procedures of the Dis- 
trict of Columbia school system. What follows is a sum- 
mary of the court’s findings.* 


1 All citations are from the opinion below reported at 269 F. Supp. 
401 (D.D.C. 1967). 
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Prior to the decision in Bolling v. Sharpe, 347 U.S. 497 
(1954), the public schools of the District of Columbia were 
racially segregated pursuant to law. There existed two 
divisions, one for white students and one for Negro students, 
‘Seach with its own elementary and junior and senior high 
schools, each with teaching and administrative personnel 
of the one race only’’ (at 408). According to the Strayer 
Report issued in 1949, schools of the District of Columbia 
were separate but not equal (at 408). Circuit Judge Edger- 
ton thoroughly documented the inferiority of the Negro 
schools in his dissenting opinion in Carr v. Corning, 86 U.S. 
App. D.C. at 22-33, just few months prior to Brown v. 
Board of Education, 347 U.S. 483 (1954). Classrooms, build- 
ings, curricula, counseling services, textbooks, teachers and 
services available to Negro students were drastically in- 
ferior to those available to white students in the District 
of Columbia (at 408). 


Pursuant to the mandate of the Supreme Court in 
Bolling v. Sharpe, supra, the Board of Education for the 
District of Columbia prepared and published a plan for de- 
segregation of the District of Columbia public school system 
which took effect in September of 1955 (at 409). Accord- 
ing to the provisions of the plan, a neighborhood school 
policy was created which provided for mandatory student 
attendance at specified schools within defined geographical 
boundaries (at 409). The plan, however, contained exemp- 
tions which permitted students in certain areas to select one 
among several schools or to transfer from their neighbor- 
hood school for ‘‘psychological’’ reasons (at 409). Accord- 
ingly, individual white students ‘‘who were seriously upset 
by the prospect of integration were suffered on an indi- 
vidual basis to transfer to white schools, in the teeth of 
the 1954 Board order ruling expressly to the contrary”’ 
(at 415). Furthermore, the plan contained an ‘‘optional 
feature’’ which allowed all students then within the school 
system to remain in the school they attended in 1954 until 
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graduation, notwithstanding the fact that their 1954 school 
was not their neighborhood school (at 415). Due to resi- 
dential pattern within the District, the adoption of a neigh- 
borhood school plan invariably led to continuation of segre- 
gation in the District of Columbia school system. As the 
court below found, there exists “‘massive actual segrega- 
tion’’ within the District of Columbia school system even 
after the institution of the neighborhood schools (at 412). 


2. School Personnel 


From 1882 until 1962, some 80 years, the nine member 
Board of Education for the District of Columbia, which is ap- 
pointed by the Judges of Washington’s Federal District 
Court, had three N egro members (at 421). Since 1962 N. egro 
membership on the Board of Edueation has increased to 
four (at 421). Prior to Bolling v. Sharpe, supra, the 
faculties of the District of Columbia schools were com- 
pletely segregated. Continuing thereafter and “‘to a signifi- 
cant if not startling degree teachers and principals have 
been assigned to schools where their own race mirrors the 
racial composition of the schools’ student bodies. In a 
nutshell, white schools are usually paired with white facul- 
ties, Negro schools with Negro faculties; and integrated 
schools have integrated faculties” (at 425). Immediately 
after Bolling v. Sharpe, supra, the Board of Education 
announced that thereafter al] faculty assignments would 
be on the basis of merit and not race; but that the then 
existing faculty segregation would not be disturbed (at 
426). Principalships as they exist prior to Bolling v. 
Sharpe, supra, were also continued under the 1955 plan 
(at 409). Moreover, in the District of Columbia principal 
assignments are functionally related to teacher assign- 
ments since principals are normally promoted from teach- 
ers’ ranks of the subject schools (at 430). 


3. Physical Disparities 

(a) Buildings. Schools attended by predominantly 
Negro student bodies are fairly new or very old, while 
student bodies which are predominantly white attend 
schools in structures built during the early 20’s or late 
30’s (at 431). Yet schools located in the ghetto areas have 
a disproportionate share of ancient structures ‘‘the 
median age of a ghetto school is almost 60 years. 
The comparable age for schools with predominantly Negro 
enrollments in the middle income or middle class neighbor- 
hoods is only 41 years’? (at 431). Except for schools 
recently constructed, those west of Rock Creek Park, which 
are predominantly white, are considered to be in better 
physical condition than those found in predominantly poor 
Negro neighborhoods (at 432). Most slum schools are 
‘“8-room buildings with very large classrooms, poor natural 
lighting, large cloakrooms, huge open central hallways, 
basement toilets, and small paved play spaces, or no play 
space at all’? (at 432). In fact, according to the Strayer 
Report of 1949, 48 schools were so inferior that further 
investment was considered wasteful (at 482) but ‘‘it is a 
melancholy fact that 18 of the elementary schools, two 
junior and one senior high [condemned by the Strayer 
Report] continue in use today as regular school buildings’’ 
(at 432). Twenty of these condemned schools are pres- 
ently being used to house student bodies which are 85-100% 
Negro (at 432). The one remaining building houses a 
student body which is 67-85% Negro (at 432). All but 
one are located in slum areas (at 432). 


(b) Libraries. Books, libraries and librarians are in 
drastically short supply in the District of Columbia system, 
—an average of 14 book per student—yet the predominantly 
white schools west of Rock Creek Park have no such 
searcities (at 433). ‘‘There the median library books 
per student tally was a more impressive four and 
one-third’’ (at 433). Although all white elementary 
schools have libraries and librarians, the same is true 
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of only 64% of the predominantly Negro schools and 
only 47% of predominantly Negro schools located in slum 
areas (at 433). Of the latter, thirty were described by 
the court as “plainly makeshift and inadequate, ‘a scroung- 
ing operation’ ” (at 433). 


(¢) Enrollment, 
but two predominant]. 
at capacity; in mos 
Particularly th 
far above thei 


) Negro schools is of fear. 
re in, as one school 
gency situation’, 


Predominantly white 

“significantly greater 

e than the faculties at the Negro ele- 

mentary schools’ (at 434), Moreover, temporary teachers, 

who by definition are unqualified by District of Columbia 

standards, constituted 40% of all teachers in 1964-65 (at 
435). i 


(at 435). 
(e) Eapenditur 
plies are based up 
year, a system which 
with expanding enrollments, i.e. 


ghetto schools (at 436). Nothwithstanding an apparent spe- 
cific statutory prohibition, the school administration has 
used federal poverty funds to purchase textbooks for the 
predominantly white schools west of Rock Creek Park (at 
436). Apparently as a result of increased federal funds ear- 
marked for ghetto schools, all schools now meet the estab- 
lished minimal textbook levels (at 436). However, ‘‘these 
facts (minimal textbook levels) fall short, of course, of 
guaranteeing that the depth of these materials at the various 
schools, accumulated through the years, is equitably in bal- 
ance, and the court is aware of repeated complaints in the 
community of the outright absence of textbooks in some 
schools’’ (at 436). There are ‘‘spectacular differentials’’ in 
the per pupil expenditures between predominantly white 
and predominantly Negro schools (at 437). Only $292 per 
pupil was expended at predominantly Negro schools while 
$392 was expended per pupil at predominantly white schools 
—a difference of $100 per pupil. ‘‘A review of the rankings 
further reveals that five of the eight highest-cost schools 
were predominantly white, while of the 25 cheapest schools, 
23 were predominantly Negro and all 25 were more than 
half Negro. A quick rearrangement of the data uncovers 
this even more troublesome fact: the median per pupil 
expenditure for the 13 elementary schools west of the Park 
was $424.’? (Emphasis in original) (at 437). 


(f) Kindergarten. Although attendance is not required 
by law, all white children west of Rock Creek Park who 
wished to attend kindergarten were able to do so, while most 
of the Negro children east of Rock Creek Park were unable 
to attend kindergarten due to a lack of space (at 438-9). 


4. The Track System 


The District of Columbia school system employs a track 
system pursuant to which students are placed in curriculum 
levels according to an assessment of the ‘‘student’s ability 
to learn’? (at 442). The track system was instituted in 
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1956 shortly after the Bolling v. Sharpe decision. Its origi- 
nator, appellant Hansen, concedes that: ‘to describe the 
origin of the four-track system without reference to de- 
segregation in the District of Columbia Public Schools 
would be to by-pass one of the most significant causes of its 
being”’ (at 442). The theory behind the track system is to 
identify the various student types; ‘‘the intellectually 
giften, the above-average, the average, and the retarded”’ 
(at 444). Next it is assumed that the ability of each student 
may be accurately ascertained and that a curriculum can be 
devised to allow the student to achieve his full potential (at 
444). Thus, each track posesses a self-contained curriculum 
with an educational content varying according to the level of 
the track (at 445). The lowest track is the Basic or Special 
Track for retarded students. A General Track is provided 
for average and above average students at the elementary 
and junior high school levels. A Regular Track is provided 
on the high school level for above average students. Lastly, 


an Honors Track is provided for intellectually gifted stu- 
dents (at 445). 


Admission to the Honors Track, which begins in the 
fourth grade is secured through recommendations of the 
principal and a teacher (at 446). The course of study is 
an accelerated and enriched version of the standard cur- 
riculum (at 447). The Regular Track which operates only 
at the high school level, is also a college preparatory track 
(at 447). Admission to it is based upon certain criteria 
generally including a ‘thigh normal LQ., or above’’ (at 
447). The General Track, which serves the bulk of the 
students, is designed for students “‘who plan to go to 
work immediately upon graduation”? (at 447). Thus the 
General Track is vocationally oriented and does not pre- 
pare a student for college level work (at 448). The Basic 
or Special Track is designed for ‘slow learners,’ the 
“‘retarded,’’ and the “stupid”? (at 448). The curriculum 
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concentrates on reading and arithmetic (at 448). ‘‘School 
policy used to be that students identified as belonging in 
the Special Academic Track were mandatorily required to 
enroll in that curriculum. ‘Admission to the upper three 
curricula should be selective. The student who is ineligible 
because of low achievement should not be admitted to the 
traditional high school program.’ This policy, followed 
in elementary and junior high schools as well as in the 
high schools, was amended in the fall of 1965 to require 
parental consent for Special Academic placement. Most 
parents, however, acquiesce in the school’s recommenda- 
tion’? (at 448). Appellant Hansen has stated that 
“‘teachers in the Special Academic Track need to be 
specially prepared to deal with the special problems that 
characterize slow learners. The great majority of those 
teaching in the Special Academic Track, however, either 
have had no formal training in special education or have 
had very little. About half of the teachers are nontenure 


or temporary’’ (at 449). 


The special track curriculum is essentially a watered 
down version of the standard curriculum with primary 
emphasis on the basic subjects of reading, English, and 
arithmetic (at 449). At the high school level ‘‘the cur- 
riculum focuses on preparing the student for a variety of 
low-skill vocations’’ (at 449). 


As a general rule, there is a correlation between the 
income level for a neighborhood and the track assigned to 
students from that neighborhood (at 451-456). Thus, 
Dunbar, a ghetto high school, has not had an honors track 
since at least 1961, and few of Dunbar’s students are 
enrolled in the regular, or college preparatory track (at 
453). On the other hand, Wilson high school, which is 
located in the high income predominantly white area, has 
a large number of Honors and Regular Tracks students but 
has not had a Special or Basic Track since 1961 (at 453). 
The same correlation exists on the junior high school level 
(at 453-454). 
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There also exists a very strong nexus between the racial 
characteristics of a neighborhood and the track assigned 
to residents of that neighborhood (at 456-457). Over 93% 
of the students in low income neighborhoods are Negro, 
and few of these students are in the Honors or Regular 
Tracks. On the other hand, the two high schools servicing 
predominantly white neighborhoods have the highest num- 
ber of students enrolled in the Honors and Regular Tracks 
(at 451). On the junior high school level, all schools with 
significant white enrollments, including two servicing 
middle income neighborhoods, have Honors Tracks, whereas 
40% of the predominantly Negro junior high schools do 
not (at 452). In fact only two of the six middle income all- 
Negro junior high schools have honors courses (at 455). 
The same pattern is true on the elementary school level 
with the great majority of predominantly Negro schools 
not even offering an Honors Track program (at 455). In 
fact, a mere 16% of all of Negro elementary school children 
attend schools which offer an Honors program, while 70% 
of all white students attend schools providing these benefits 
at (455-456). There is a disproportionately high number 
of Negroes enrolled in the Basic Track while the white 
enrollment in the Special or Basic Track is disproportion- 
ately low (at 456). In fact, ‘‘in those schools with a sig- 
nificant number of both white and Negro students a higher 
proportion of the Negroes will go into the Special Academic 
Track than will the white students’’ (at 456). The same 
disproportionate results occur in the five junior high 
schools with significant bi-racial enrollment (at 457). It 
was observed that: ‘‘First, tracking tends to separate 
students from one another according to socio-economic and 
racial status, albeit in the name of ability grouping. Second, 
the students attending the lower income predominantly 
Negro schools— a majority of District school children— 
typically are confined to the educational limits of the Special 
Academic or General Track’ (at 457). 
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As observed earlier, because of socio-economic and 
racial correlations the poorer Negro students for the most 
part receive the limited offerings of the General and Special 
Academic Tracks. But more than that, ‘‘there is a total 
absence of any Honors programs at a substantial number 
of schools—, almost all of them having predominantly 
Negro enrollments’’ (at 458). 


Although in theory the track system is designed to 
enable a student to achieve his maximum potential, there is 
little if any flexibility in the track system (at 461). Up- 
grading at all levels and from all tracks is seriously limited 
which the court below concluded is the fault of ‘‘the system 
and not with any innate disabilities of the student’? (at 
461). 


Students are placed in various tracks principally on the 
basis of tests and evaluations given in the first, second, 
sixth, ninth and eleventh grades, with optional tests in the 
seventh, ninth or twelfth grades (476). These tests place 
a heavy reliance on achievement and aptitude scores, in- 
cluding I.Q. levels (at 475). Under the present program a 
student tested according to the mandatory schedule will be 
examined a total of 11 times—six aptitude tests, and three 
of the five achievement tests, are given in elementary 
school with one of each given in both junior and senior 
high school levels (at 476). ‘‘Under such a program a 
student may go as many as three years without undergoing 
new tests (sixth grade to ninth grade; ninth grade to 
llth grade), so that his most recent test scores may be 
as much as three years old’’ (at 476). There exists also 
the ‘‘distinet possibility that students are not seriously 
reevaluated for upgrading except when the time for man- 
datory testing comes around’’ and that interim evaluations 
are based on stale data (at 476). 


Turning now to the crucial area of test validity, there 
are two primary tests used to evaluate and place students. 
First, achievement tests are used to determine a student’s 


12 


level of attainment in a given subject. Scholastic aptitude 
tests are also used in an attempt to predict future academic 
achievement levels (at 477). This test measures a student’s 
verbal skills and the student’s command of standard English 
and grammar (at 478). Only one series of scholastic apti- 
tude tests has a non-verbal component (at 478). With 
respect to the validity of these tests as a basis for the 
classification of children the court concluded: ‘Regarding 
the accuracy of aptitude test measurements, the court makes 
the following findings. First, there is substantial evidence 
that defendants presently lack the techniques and the 
facilities for ascertaining the innate learning abilities of a 
majority of District school children. Second, lacking these 
techniques and facilities, defendants cannot justify the 
placement and retention of these children in lower tracks 
on the supposition that they could do no better, given the 
opportunity to do so’? (at 488). 


ARGUMENT 


I. 


The Constitution is violated when, without legiti- 
mate overriding governmental purpose, the effect of 
governmental action impairs equal educational oppor- 
tunities. 


A. The right to equal educational opportunities is 
a preferred right under the Constitution. 


Amicus submits that the decision of the court below is 
constitutionally compelled in view of the fact that the 
right of Negro children to an education—unimpaired by 
racial discrimination of any character whatsoever—is a 
basic preferred right accorded substantial, not minimal, 
protection under the scheme of the Constitution. 
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The right to equal educational opportunities is a ‘‘basic 
civil right of man’’, Skinner v. Oklahoma, 316 U.S. 535, 
541 (1942). More important, the right to equal educational 
opportunities is, like the right to vote, ‘‘a fundamental 
political right, because preservative of all rights’’. Yack 
Wo v. Hopkins, 118 U.S. 356, 370 (1886). 


In Sweatt v. Painter, 339 U.S. 629 (1950), the Supreme 
Court concluded that the right asserted by the Negro plain- 
tiff to an education equal in all respects to that of a white 
student similarly situated was a fundamental personal right. 
On the same day, the Court in McLaurin v. State Regents, 
339 U.S. 637 (1950), held that restrictions placed upon the 
Negro petitioner’s participation in the academic process 
violated his constitutional right to equal educational op- 
portunities, notwithstanding the fact that he was admitted 
to the then all-white University of Oklahoma. Of particular 
significance is the statement of the Court that the restric- 


tions placed upon McLaurin ‘‘impair and inhibit his ability 
to study, to engage in discussions and exchange views with 
other students, and, in general, to learn his profession’’ 
(Ibid. at 641). On this basis, the Court concluded that 
MeLaurin’s education was ‘‘unequal to that of his class- 
mates’’ (id.). 


In fact a major premise underlying the decisions in 
Brown v. Board of Education, supra, and Cooper v. Aaron, 
supra, was the importance of education—free from the arbi- 
trary and irrelevant consideration of racial discrimination. 
Mr. Chief Justice Warren noted in Brown, at 494, that 
‘‘Kducation is the very foundation of good citizenship’’ 
while in Cooper, supra, at 19, all of the Justices concluded 
that: 


[t]he right of a student not to be segregated on racial 
grounds in schools so maintained is indeed so funda- 
mental and pervasive that it is embraced in the con- 
cept of due process of law. (emphasis added) 


Congress also recognized the preferred position ac- 
corded equal educational opportunities in our society when 
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it ordered the Department of Health, Education and Wel- 
fare to conduct a survey of educational opportunities: 


In view of the fundamental significance of educa- 
tional opportunity to many important social issues 
today. ... Coleman, Equality of Educational Op- 
portunity at 1. 


Accordingly, making available equal educational op- 
portunities should now be considered as an essential public 
function required of government. Cf. Evans vy. Newton, 
382 U. S. 296 (1966) ; Griffin v. Prince Edward County, 377 
U.S. 218 (1964). Whatever the basic importance of educa- 
tion, generally, in our society it is nothing short of critica] 
for Negroes because of the very real correlation between 

employment, income and anti-social conduct. 
See, generally, Coleman, Equality of Education Opportunity 
and U. S. Commission On Civil Rights, Report On Racial 
Isolation in the Public School. 


Judge Wright demonstrated his awareness of the criti- 
cal importance of the right to equal educational oppor- 
tunities for Negro school children in our society, underscor- 
ing the reasons this right has been accorded a preferred 
position in our constitutional scheme, when he stated at 
pages 504-505: 


Segregation in the schools precludes the kind of 
social encounter between N egroes and whites which is 
an indispensable attribute of education for mature 
citizenship in an interracial and democratic society. 
Segregation “perpetuates the barriers between the 
races; stereotypes, misunderstandings, hatred and 
the inability to communicate are all intensified.’? 
Edueation, which everyone agrees should include the 
opportunity for biracial experiences, carries on, of 
course, in the home and neighborhood as well at 
school. In this respect residential Segregation, by 
ruling out meaningful experiences of this type out- 
side of school, intensifies, not eliminates, the need for 
integration within school. 
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B. In determining whether there has been a viola- 
tion of preferred constitutional rights by govern- 
mental action or inaction a higher and stricter 
standard is applied. 


Amicus submits that whenever governmental action or 
inaction results in a denial of equal educational opportunity 
to black school children as a class, as is true in this case, 
a constitutional violation has been established, unless the 
deprivation can be justified as necessitated by some legiti- 
mate overriding governmental purpose. In such instances, 
it is not enough to show that the government acted reason- 
ably. Here the standard is considerably higher and stricter 
—the burden is on the government to prove and justify the 
action as mandated by a more vital governmental concern. 
This is the underlying rationale in Korematsu v. United 
States, 323 U.S. 214 (1944) ; Hirabayashi v. United States, 
320 U.S. 81 (1943) ; Bolling v. Sharpe, 347 U.S. 497 (1954) ; 


McLaughlin v. Florida, 379 U.S. 184 (1964) ; and Loving v. 
Virginia, 388 U.S. 1 (1967). 


While every racial classification is not constitutionally 
impermissible, McLaughlin v. Florida, supra, makes clear 
that this form of governmental action is measured by the 
severest constitutional standards. Thus, the Court said at 
pages 191-192: 


... we deal here with a classification based upon the 
race of the participants, which must be viewed in 
light of the historical fact that the central purpose 
of the Fourteenth Amendment was to eliminate racial 
discrimination emanating from official sources in the 
States. This strong policy renders racial classifica- 
tions ‘‘constitutionally suspect,’’ Bolling v. Sharpe, 
347 U.S. 497, 499, 74S. Ct. 693, 694, 98 L. Ed. 884; 
and subject to the ‘‘most rigid scrutiny,’’ Korematsu 
v. United States, 323 U.S. 214, 216, 65 S. Ct. 193, 
194, 89 L. Ed. 194; and ‘‘in most circumstances ir- 
relevant’’ to any constitutionally acceptable legis- 
lative purpose, Kiyoshi Hirabayashi v. United States, 
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320 U.S. 81, 100, 65 S. Ct. 1375, 1385, 87 L. Ed. 1774. 
Thus it is that racial classifications have been held 
invalid in a variety of contexts. See, e.g., Tancil v. 
Woolls (Virginia Board of Elections v. Hamm), 379 
U.S. 19, 85 S. Ct. 157 (designation of race in voting 
and property records) ; Anderson v. Martin, 375 U.S. 
399, 84S. Ct. 454, 11 L. Ed. 2q 430 (designation of 
race on nomination papers and ballots) ; Watson v. 
City of Memphis, 373 U.S. 526, 83 S. Ct. 1314, 10 
L. Ed. 2d 529 (segregation in public parks and play- 
grounds); Brown v. Board of Education, 349 U.S. 
294, 75 S. Ct. 753, 99 L. Ed. 1083 (segregation in 
public schools). 


Our inquiry, therefore, is whether there clearly 
appears in the relevant materials some overriding 
statutory purpose requiring the proscription of the 
specified conduct when engaged in by a white person 
and a Negro, but not otherwise. 


Thereafter, in Loving v. Virginia, 388 U.S. 1 (1967), the 


Court rejected the argument ‘‘that the mere ‘equal applica- 
tion’ of a statute containing racial classifications is enough”’ 
to satisfy the command of the Constitution. Rather, the 
Court asserted at page 11 that: 


At the very least, the Equal Protection Clause de- 
at racial classifications es ally suspect 
“most rigid 

23 US 214, 

and, if they 

n to be nec- 

e€ permissible 

ndent of the racial discrimina- 

object of the Fourteenth 

Indeed, two members of 

ed that they ‘‘cannot con- 

purpose which makes the 
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C. A functional approach, based upon effect rather 
than intent, is the appropriate means to deter- 
mine whether a preferred constitutional right is 
violated. 


Since ‘‘law addresses itself to actualities’’ Griffin v. 
Illinois, 351 U.S. 12, 23 (1956), we contend that the char- 
acterization of a denial of equal educational opportunity as 
“de facto” or ‘‘de jure’”’ is singularly immaterial. Amicus 
submits that when, as in the instant case, equal educational 
opportunities are denied, whether ‘‘ingeniously or ingenu- 
ously”’, Cooper v. Aaron, 358 U.S. 1, 17 (1958) ; or by way 
of ‘‘sophisticated as well as simple-minded modes of dis- 
crimination’? the Constitution is violated. Lane v. Wilson 
307 U.S. 268, 275 (1989). We insist that the right of Negro 
school children to equal educational opportunities is not a 
semantic game but rather a basic constitutional right which 
must be dealt with in terms of realities: 


it is of no moment whether the segregation is labelled 
by the defendant as ‘“‘de jure’’ or ‘‘de facto’’, as long 
as the Board, by its conduct, is responsible for its 
maintenance. 


Constitutional rights are determined by realities, 
not by labels or semanties. Taylor v. Board of Edu- 
cation, 191 F. Supp. 181, 194 (S.D.N.Y. 1961). 


For this reason, we support Judge Wright’s basic premise 
that the Constitution prohibits any policy or practice, the 
purpose or effect of which results in the denial of equal 
educational opportunities. As Judge Wright observed at 
page 497: 


* * * the law is too deeply committed to the real, not 
merely theoretical (and present, not deferred) equal- 
ity of the Negro’s educational experience to compro- 
mise its diligence for any of these reasons when cases 
raise the rights of the Negro poor. Further, the in- 
equality of a predominantly Negro school is most 
often no mere random fortuity unlikely to persist 
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or recur, as these proposed rules impliedly regard it. 
It is instead just one more exemplification of a dis- 
heartening and seemingly inexorable principle: seg- 
regated Negro schools, however the segregation 1s 
caused, are demonstrably inferior in fact. (Emphasis 
added.) 


If amicus is correct in its basic assumption, then certainly 
the student, teacher and principal placement Policies as 
described above as well as the track system, the unequal 
allocation of educational resources, and de facto segrega- 
tion are patently unconstitutional. 


Whatever the case law might have been, it is now be- 
yond dispute that ‘‘any device which ‘promote[s]’ or inevi- 
tably ‘lends itself’ to segregation is unconstitutional.’? 
Goss v. Board of Education, 373 U.S. 683, 686 [1963]. This 
pragmatic and functional approach was recently reaffirmed 
by the Supreme Court in a series of decisions handed down 


on May 27, 1968. In Green v. County School Board of New 
Kent County, Virginia, — U.S. — (1968), 36 L.W. 4476 
the Court unanimously held: 


School Boards such as the respondent then operating 
state-compelled dual systems were nevertheless 
clearly charged with the affirmative duty to take 
whatever steps might be necessary to convert to a 
unitary system in which racial discrimination would 
be eliminated root and branch.* * * The constitu- 
tional rights of Negro school children articulated in 
Brown I permit no less than this; and it was to this 
end that Brown II commanded school boards to bend 
their efforts. 
s o * 

The burden on a school board today is to come for- 
ward with a plan that promises realistically to work, 
and promises realistically to work now. (Emphasis 
on original.) 


See also Monroe v. Board of Commissioners of the City of 
Jackson, Tenn., — U.S. — (1968), 36 L.W. 4480; Raney v. 
The Board of Education of the Gould School District, — 
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U.S. — (1968), 36 L.W. 4483. Prior to Green, supra, Courts 
in the First, Second, Third, Fourth, Fifth, Eighth and 
Tenth Circuits had achieved a similar result. See Barks- 
dale v. Springfield School Committee, 237 F. Supp. 548 
(D. Mass. 1965), vacated on other grounds, 348 F. 2d 261 
(1st Cir. 1965); Blocker v. Board of Education of Man- 
hasset, 226 F. Supp. 208 (E.D. N.Y. 1964); Branche v. 
Board of Education of the Town of Hempstead, 204 F. 
Supp. 150 (B.D. N.Y. 1962); Bowman v. County School 
Board, 382 F. 2d 326 (4th Cir. 1967) (Sobeloff, C.J. con- 
curring) ; Kemp v. Beasley, 389 F. 2d 17 (8th Cir. 1968) ; 
United States v. Jefferson County Board of Education, 
372 F. 2d 836 (5th Cir. 1966), aff’d en bane 380 F. 2d 385 
(5th Cir. 1967), cert. denied, — U.S. — (1967); Evans v. 
Ennis, 281 F. 2d 385 (3rd Cir. 1960). Board of Education 
of Oklahoma City Public Schools v. Dowell, 375 F. 2d 158 
(10th Cir. 1967). 


In the Jefferson County case, supra, the Fifth Circuit 
disposed once and forever of the artificial distinction be- 
tween ‘‘desegregation’’ and ‘‘integration’’ by rejecting 
the infamous dictum of Briggs v. Elliott, 132 F. Supp. 776, 
777 (E.D. S.C. 1955) that ‘The Constitution ... does not 
require integration. It merely forbids discrimination.”’ In 
its place, the Court adopted the functional approach of 
Green, supra. 


The only school desegregation plan that meets 
constitutional standards is one that works. (372 F. 2d 
at 847) 


The position we take ...is that the only adequate 
redress for a previously overt system-wide policy of 
segregation directed against Negroes, as a collective 
entity is a system-wide policy of integration. (372 
F2d at 869) (Emphasis in original.) 


In reaffirming the above decision en banc the Fifth Cir- 
cuit articulated its present attitude with unmistakable clar- 
ity: 
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distinguishing b 
must yield to this affi 


Freedom of choice is not a goal in itself. Itis a 
means to an end. <A school child has no inalienable 
right to choose his school. A freedom of choice plan 
is but one of the tools available to school officials at 
this stage of the process of converting the dual sys- 
tem of separate schools for Negroes and whites into 
a unitary system. The governmental objective of 
this conversion is — educational opportunites on 
equal terms to all. The criterion for determining the 
validity of a provision in a school desegregation 
plan is whether the provision is reasonably related to 


accomplishing this objective. 380 F. 2d at 389-390, 


All of the cases discussed so far, whether characterized as 
“de jure’ or “‘de facto’? proceed from the functional 
premise that: 


The central constitutional fact is the inadequacy 
of segregated education, * * * The educational system 
that is thus compulsory and publicly afforded must 
deal with the inadequacy arising from adventitious 
segregation; it cannot accept and indurate segrega- 
tion on the ground that it is not coerced or planned 
but accepted. Branche v. Board of Education, 204 F. 
Supp. at 153. 


In Barksdale, supra, at 546, the District Court framed the 
issue as ‘‘whether there is a constitutional duty to provide 
equal educational opportunities for all children within the 
system”’ and concluded that such a duty existed. More im- 
portant, the Court held that a Segregated education, how- 
ever arrived at, was incapable of providing an equal edu- 
cational opportunity. See also Balaban v. Rubin, 40 Mise. 
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2d 249, 242 N.Y.S. 2d 973 (Sup. Ct. 1963), rev’d, 20 A.D. 2d 
438, 248 N.Y.S. 2d 574 (2d Dept.), aff’d 14 N.Y. 2d 193, 250 
N.Y.S. 2d 281, 199 N.E. 2d 375 (1964), cert. denied, 379 U.S. 
881, 85 S.Ct. 148, 13 L.Ed. 2d 87 (1964) ; Morean v. Board of 
Education of Town of Montclair, 42 N.J. 237, 200 A.D. 2d 
97 (1964) ; Jackson v. Pasadena City School District, 59 Cal. 
2d 876, 31 Cal.Rptr. 606, 382 P.2d 878 (1963). 


Certainly, a functional approach to the problem of equal 
educational opportunities in public schools should not come 
as a great surprise since the Supreme Court in Brown v. 
Board of Education, 347 U.S. 483 (1954) based its decision 
upon the underlying importance of education and its rela- 
tionship to our entire American society. 


[Education] is the very foundation of good 
citizenship. Today it is a principle instrument in 
awakening the child to cultural values, in preparing 
him for later professional training, and in helping 


him to adjust normally to his environment. In these 
days, it is doubtful that any child may reasonably be 
expected to succeed in life if he is denied the op- 
portunity of an education. Such an opportunity, 
where the state has undertaken to provide it, is a 
right which must be made available to all on equal 
terms 347 U.S. at 493, (Emphasis added.) 


To separate [children] from others of similar 
age and qualifications solely because of their race 
generates a feeling of inferiority as to their status 
in the community that may affect their hearts and 
minds in a way unlikely ever to be undone. 347 U.S. 
at 494. (Emphasis added.) 


The relevance of the Court’s observation in Brown, supra, 
has recently been reemphasized by the U.S. Commission on 
Civil Rights in its report on Racial Isolation in the Public 
Schools: 

The central truth which emerges from this report 


and from all of the Commission’s investigations is 
simply this: Negro children suffer serious harm 
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when their education takes place in public schools 
which are racially segregated, whatever the source of 
such segregation may be. 


Negro children who attend predominantly Negro 
schools do not achieve as well as other children, 
Negro and white. * * * 


* * * 


* * * Negro children believe that their schools 
are stigmatized and regarded as inferior by the 
community as a whole. Their belief is shared by 
their parents and by their teachers. And their belief 
is founded in fact. 


* * * Negroes in this country were first enslaved, 
later segregated by law, and now are segregated and 
discriminated against by a combination of govern- 
mental and private action. They do not reside today 
in ghettos as the result of an exercise of free choice 
and the attendance of their children in racially 
isolated schools is not an accident of fate wholly 
unconnected with deliberate segregation and other 
forms of discrimination. In the light of this history, 
the feelings of stigma generated in Negro children by 
attendance at racially isolated schools are realistic 
and cannot easily be overcome. 1 Racrat Isotation 
IN THE Pusiic ScHoots, a Rerorr or THE UNITED 
Srares Commission on Crviy Ricuts (1967), p. 193. 


Earlier in its landmark report the Commission discussed 
the real and detrimental effects denials of equal educational 
opportunities have upon the lives and opportunities of poor 
Negro children. 


Racial isolation in the schools tends to lower 
students’ achievement, restrict their aspirations, and 
impair their sense of being able to affect their own 
destiny. 


By contrast, Negro children in predominantly 
white schools more often score higher on achievement 
tests, develop higher aspirations, and have a firmer 
sense of control over their own destinies. 
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Differences in performance, attitudes, and 
aspirations occur most often when Negroes are in 
majority-white schools. Negro children in schools 
that are majority-Negro often fail to do better than 
Negro children in all-Negro schools. In addition, 
the results stemming from desegregated schooling 
tend to be most positive for those Negro children who 
began their attendance at desegregated schools in 
the earlier elementary grades. 


An important contributing element to the damage 
arising from racially isolated schools is the fact that 
they often are regarded by the community as inferior 
institutions and students and teachers sense that 
their schools are stigmatized. This has an effect on 
their attitudes which influences student achievement. 


Racial isolation also appears to have a negative 
effect upon the job opportunities of Negroes. Negro 
adults who experienced desegregated schooling tend 
to have higher incomes and more often hold white- 
collar jobs than Negro adults who attended isolated 


schools. These differences are traceable to the 
higher achievement levels of the Negroes from de- 
segregated schools, and, in part, to the fact that as- 
sociation with whites often aids Negroes in com- 
peting more effectively in the job market. 

Attendance in racially isolated schools tends to 
generate attitudes on the part of Negroes and whites 
that lead them to prefer association with members 
of their own race. The attitudes appear early in 
the schools, carry over into later life, and are re- 
flected in behavior. Both Negroes and whites are 
less likely to have associations with members of the 
other race if they attended racially isolated schools. 
Racial isolation not only inflicts educational damage 
upon Negro students when they are in school, it re- 
inforces the very attitudes and behavior that main- 
tain and intensify racial isolation as well. 


Moreover, the absence of interracial contact 
perpetuates the sense that many whites have that 
Negroes and Negro schools are inferior. 


Racial isolation in schools has apparent effects 
on both Negro children and adults. This effect can 
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be direct and obvious—as in impaired achievement 
and aspirations. It can be indirect and subtle—as 
in the negative interracial attitudes and behavior 
which further perpetuate the racial isolation. In 
either case, it contributes to the continuing process 
of damage and isolation. (at 114.) 


See also Coleman, Equality of Educational Opportunity. 
Certainly, it is fair to conclude that equal educational op- 
portunities are mythical at best, without as much integra- 
tion as is reasonably possible. Obviously, equal educational 
opportunities in the District of Columbia cannot mean that 
all Negro children have a right to attend a fully integrated 
school since the overwhelming number of students in the 
system are Negro. However, this does not mean that the 
school board may intentionally or otherwise permit the 
continued existence of the all-white enclave west of Rock 
Creek Park. To allow a continuation of present program, 
practices and policies also allows the continuation of two 
separate school systems, in the District of Columbia, one, 
which is inferior for Negro children and one, which is 
superior for white children. Clearly, no other result is 
possible due to the combination of housing discrimination 
and the neighborhood school policy. The effect of these 
factors was underscored by Judge Wright when, after 
examining their effect, he concluded: 


The upshot is a cluster of schools, physically set 
apart by the Park, primarily white and objectively 
superior, essentially constituting a school system 
unto itself. (at 506 n. 195) 


Of course Brown, supra, and many of its progenies dealt 
with dual systems once maintained by state law (as is true 
in the instant cause), but the Court never suggested that 
the injury to Negro children—the predicate for Brown— 
was removed or even lessened because school officials per- 
mitted segregation to occur or failed to act affirmatively 
to provide equal educational opportunities. In fact the 
Court in Brown approved a finding of the lower court that: 
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‘Segregation of white and colored children in pub- 
lic schools has a detrimental effect upon the colored 
children. The impact is greater when it has the sanc- 
tion of the law;’ (at 494) (emphasis added) 


Likewise in Taylor v. Board of Education, 191 F.Supp. 181 
(S.D.N.Y. 1961) affd. 294 F. 2d 36 (2 Cir. 1961) the court 
specifically addressed itself to and rejected the contention 
that a different standard applied to denials of equal educa- 
tional opportunities occurring from other than a state man- 
dated dual system of schools. 


this contention misconstrues the underlying prem- 
ise of the Brown rationale. That opinion, while deal- 
ing with a state-maintained dual system of education, 
was premised on the factual conclusion that a segre- 
gated education created and maintained by official 
acts had a detrimental and deleterious effect on the 
educational and mental development of the minority 
group children. 


The Court further emphasized the necessity of 
giving these minority-group children the opportunity 
for extensive contact with other children at an early 
stage in their educational experience, finding such 
contact to be indispensable if children of all races and 
creeds were to become inculcated with a meaningful 
understanding of the essentials of our democratic 
way of life. That the benefits inherent in an inte- 
grated education are essential to the proper develop- 
ment of all children has been reiterated time and 
again. ... (at 192) 


Regardless of how denials of equal educational opportuni- 
ties occur, the basic injury to Negro school children and our 
society is constant. More important, denials of equal edu- 
cational opportunties do not just happen but rather gov- 
ernmental officials act or fail to act and it is their action 
that results in segregation and, therefore, a denial of equal 
educational opportunities. Certainly, it is of little or no 
consolation to a Negro child to be told that his right to 
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equal educational opportunities—a passport to participa- 
tion in American society—is conditioned upon a fictional 
distinction so remote from reality that it is understood only 
by a handful of lawyers. ‘Surely, the Constitution is made 
of sturdier stuff’, Blocker v. Board of Education, 226 
F.Supp. 208 at 223. Apparently, this was the belief of the 
panel that decided the first case of United States v. J effer- 
son County, 372 F.2d 836 (5th Cir. 1966), for they observed 
that: 


psychological harm and lack of educational oppor- 
tunities to Negroes may exist whether caused by de 
facto or de jure segregation, a state policy of 
apartheid aggravates the harm. (at 868) 


Artificial distinctions, based upon the modes which pro- 
duce denials of equal educational opportunities rather than 
functional approaches centered on reality, were rejected 
by the dissenters in United States v. Jefferson County, 380 


F.2d 385 (5th Cir. 1967). They correctly observed that: 


The Negro children in Cleveland, Chicago, Los 
Angeles, Boston, New York, or any other area of 
the nation which the opinion classifies under de facto 
segregation, would receive little comfort from the 
assertion that the racial make-up of their school 
system in the 17 Southern and border states violates 
because they were born into a de facto society, 
while the exact same racial make-up of the school 
system in the 17 Southern and border states violates 
the constitutional rights of their counterparts, or 
even their blood brothers, because they were born 
into a de jure society. All children everywhere in 
the nation are protected by the Constitution, and 
treatment which violates their constitutional rights 
in one area of the country, also violates such consti- 
tutional rights in another area. The details of the 
remedy to be applied, however, may vary with local 
conditions. Basically, all of them must be given the 
same constitutional protection. Due process and 
equal protection will not tolerate a lower standard, 
and surely not a double standard. The problem is a 
national one. (at 397-398) 


27 


In the first Jefferson County case, supra, the majority indi- 
cated its agreement by noting that ‘‘Brown points toward 
the existence of a duty to integrate de facto segregated 
schools, as well’? (at 875). 


Accordingly, amicus is in complete agreement with Judge 
Wright’s holding at page 497 that: 


The complaint that analytically no violation of 
equal protection vests unless the inequalities stem 
from a deliberately discriminatory plan is simply 
false... [Wle now firmly recognize that the arbi- 
trary quality of thoughtfulness can be a disas- 
trous and unfair to private rights and the public 
interest as the perversity of a willful scheme. 


Nor are we alone in our agreement with Judge Wright, for 
the Fourth Circuit adopted his reasoning on May 31, 1968, 
in Brewer v. School Board of the City of Norfolk, Virginia, 
No. 11782, as did the Second Circuit on June 7, 1968, in 
Norwalk C.O.R.E. v. Norwalk Redevelopment Agency. No. 
31761, slip opinion at 2618. Thus, the measure of com- 
pliance with the constitutional mandate to desegregate 
school systems is not good faith or good intention, but 
actual effect and results. 


That the district court found unequal educational op- 
portunities for Negro children still existing in the District 
of Columbia public school system is documented in its find- 
ing and conclusions, supra. Thus, as the Court said in 
Green, supra, at p. 4479, ‘‘. . . the court should retain 
jurisdiction until it is clear that state-imposed segregation 
has been completely removed.”’ 


Moreover, the issue whether governmental action or 
inaction resulting in unequal educational opportunities for 
Negro children must be shown to have been deliberate or 
intentional in order to be constitutionally invalid is clearly 
resolved for the purposes of the instant case on another 
basis. 
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The District of Columbia School System was one of 
those specifically involved in Brown I and Brown II and 
to which Brown I and Brown II were particularly ad- 
dressed—a dual school system established and operating 
under compulsion of law. See Bolling v. Sharpe, supra. 
School boards operating such systems were required by 
Brown IT to effectuate a transition to a racially nondis- 
criminatory school system. As reaffirmed by the Court 
on May 28, 1968 in Green v. County School Board of New 
Kent County, — U.S. — , 36 Law Week 4476, 4478, 


.-- In the light of the command in that case [Brown 
II], what is involved here is the question whether 
the Board has achieved the “racially nondiscrim- 
inatory school system’’ Brown II held must be effec- 
tuated in order to remedy the established unconsti- 
tutional deficiences of its segregated system. ... 
School Boards such as the respondent then operating 
state-compelled dual systems were nevertheless 
clearly charged with the affirmative duty to take 
whatever steps might be necessary to convert to a 
unitary system in which racial discrimination would 
be eliminated root and branch. (Emphasis added.) 


II. 


The application of the controlling law to the facts 
requires affirmance of the judgment below. 


1. Separate But Unequal 


At this late date, it is difficult to conceive of any justifica- 
tion for the disparities in objectively measurable aspects 
shown to exist within the District of Columbia School 
System between predominantly black and predominantly 
white schools. Sweatt v. Painter, 339 U.S. 629 (1950) ; 
McLaurin v. Oklahoma State Regents for Higher Education, 
339 U.S. 637 (1950) ; Sipuel v. Board of Regents, 332 U.S. 
631 (1948); Missouri, ex rel. Gaines v. Canada, 305 U.S. 
337 (1938). 
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Comparative disadvantages such as those found to exist 
in the District of Columbia, seriously handicap the equal 
educational opportunities of Negro school children. See, 
generally, Coleman, Equality of Educational Opportunity, 
supra; U.S. Commission on Civil Rights, Racial Isolation in 
the Public Schools, supra. Indeed it is impossible for ap- 
pellants to justify under Sweatt, supra, and McLaurin, 
supra the presence only in Negro neighborhoods of ancient 
and dilapidated buildings which are drastically over- 
crowded and understaffed by teachers of inferior quality. 
See Hobson v. Hansen, supra, 431-436. More difficult to 
justify under controlling law as set forth above, is the 
disparity in per pupil expenditures of $100 to $132 between 
predominantly Negro schools and predominantly white 
schools. Ibid., at 436-438. Similarly, it would appear 
settled that the acute shortage of space for kindergarten 
classes in predominantly Negro schools, but not in pre- 
dominantly white schools, Ibid., at 438-439, represents an 
impermissible discrimination even under pre-Brown law. 
At an absolute minimum, the Constitution requires that the 
objectively measurable aspects of schools in the District of 
Columbia be operated on a basis of substantial equality. 


2. De Jure Segregation 


Since the optional school zones in the District of Colum- 
bia were admittedly ‘‘created to accommodate white families 
anxious not to send their children to Negro schools’’, Ibid. at 
500, amicus, like Judge Wright, concludes that ‘‘the racial 
basis for the optional zones becomes not only obvious but 
discriminatory’’, Ibid. at 500. We condemn optional school 
zones because they result in massive actual segregation 
without the slightest justification arising out of any legiti- 
mate governmental interest. In Goss v. Board of Education, 
373 U.S. 683 (1963), the Supreme Court invalidated an op- 
tional zone plan which is indistinguishable from that in- 
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volved in the present litigation. We believe it critically 
important to note that the Court struck down the plan in 
Goss because ‘‘it is readily apparent that the transfer 
system proposed lends itself to perpetuation of segregation. 
Indeed, the provisions can work only toward that end.’’ 
Ibid. at 686-687. No proof of intent to discriminate was 
required by the Court, but rather the Court proceeded on 
a functional approach and voided the plan because of its 
segregatory effect. It is for this reason that amicus re- 
spectfully submits that the optional zone plan utilized by 
the appellants is constitutionally impermissible. Similarly, 
the overwhelming evidence of teacher segregation within 
the District of Columbia constitutes unrebuttable proof 
“that, despite the decision in Bolling, intentional teacher 
segregation in the District still goes on, not only separating 
white from Negro teachers but assigning them respectively 
to schools with predominantly white and Negro student 
bodies’’. Hobson v. Hansen, supra at 502. Since principal 
assignments are a derivation of teacher assignments, the 
intentional discriminatory impact continues. After Rodgers 
v. Paul, 382 U.S. 198 (1965) and Bradley v. School Board, 
382 U.S. 103 (1965), there is simply no justification for the 
systematic segregation of teachers and principals. Conse- 
quently, the Supreme Court set guidelines for faculty de- 
segregation apposite to this and other cases in which district 
courts are supervising desegregation plans. The court dis- 
missed as without merit the suggestion that there is no 
relationship between faculty allocation and the adequacy of 
a desegregation plan. 


3. De Facto Segregation 


In the light of what we have set forth above it is 
apparent that amicus supports the holding of the court 
below that ‘‘de facto’? or adventitious segregation is un- 
constitutional. In Washington, as in most urban areas, the 
oceurrence of adventitious segregation results directly from 
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housing discrimination, which when combined with adher- 
ence to a neighborhood school policy, inevitably produces 
segregation of the races in public schools. Amicus submits 
that adventitious segregation cannot be justified when 
premised upon discrimination in housing. Since the de- 
cision below the Fourth Circuit en banc has had the op- 
portunity to examine this precise issue in detail. See 
Brewer v. The School Board of the City of Norfolk, Vir- 
ginia, No. 11, 782 (May 31, 1968). In Brewer, supra, the 
court concluded that ‘‘de facto’’ segregation is unconstitu- 
tional if ‘‘the district[s] results from racial discrimination 
with regard to housing.’’ (Slip opinion at 11.) Citing 
Pennsylvania v. Board of Directors of City Trusts of the 
City of Philadelphia, 353 U.S. 230 (1957) ; Shelley v. Krae- 
mer, 334 U.S. 1 (1948); Marsh v. Alabama, 326 U.S. 501 
(1946); Rettman v. Mulkey, 387 U.S. 369, 378 (1967) 
(dictum) ; Griffin v. Maryland, 378 U.S. 130 136 (1964) 
(dictum) Watson v. Memphis, 373 U.S. 526, 538 (1963) 
(dictum). Fiss, Racial Imbalance in the Public Schools: 
The Constitutional Concepts, 78 Harv. L. Rev. 564 (1964-65) 
and Cooper v. Aaron, 358 U. S. 1, 17 (1958), the court held 
“if residential racial discrimination exists, it is immaterial 
that it results from private action. The school board cannot 
build its exclusionary attendance areas upon private racial 
discrimination. Assignment of pupils to neighborhood 
schools is a sound concept, but it cannot be approved if 
residence in a neighborhood is denied to Negro pupils 
solely on the ground of color’’. Even more important is the 
reasoning by which the Fourth Circuit arrived at the above 
result. First, the court observed that the neighborhood 
school plan adopted by the board ‘‘[F]or all practical 
purposes .. . put an end to the progress that Norfolk had 
been making in integrating its high schools.’’ (Slip opinion 
at 9.) With this case undoubtedly in mind, the court in 
Brewer, supra, also noted that ‘‘[I]t was apparent that 
the inevitable result of the school board’s plan would be 
the segregation of pupils . ... With this background the 
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board’s rejection of the alternatives suggested by the court 
that would lead to less segregation, and its decision to adopt 
a geographical zoning plan without adjusting boundary 
lines .. . raised an inference of discrimination that required 
the board to justify its conduct by clear and convincing 
evidence.”? (id). 


Since, in the instant cause, the only possible justifica- 
tion for continuing massive ‘de facto’’ segregation is the 
cost of bussing Negro children to under-utilized schools 
west of Rock Creek Park—a justification which the trial 
court rejected—it is obvious that adventitious segregation 
in the District of Columbia is unconstitutional. To hold 
otherwise would require this Circuit to reject the reasoning 
as well as the holding of the Fourth Cireuit in Brewer, 
supra. 


We submit that our position is buttressed by the fact 
that adventitious Segregation produces the very same in- 
juries to Negro school children which the Supreme Court in 
Brown, supra, and Bolling, supra, found to be the premise 
for finding a denial of equal protection and due process 
respectively. Moreover, McLaurin, supra, and Sweatt, 
supra, undeniably stand for the proposition that an essential] 
element in the educational process is the sharing of experi- 
ences with all students—Negro and white. Therefore, ‘‘de 
facto”’ segregation, even when measured by the yardstick 
of pre-Brown law produces an unavoidable conflict of con- 
stitutional concepts. If McLaurin, supra, Sweatt, supra, 
Brown, supra, and Bolling, supra, are to have continuing 
Vitality then “de facto” Segregation must be unconstitu- 
tional. 


It is instructive to note that in every case decided in a 
federal court which holds or suggests that a denial of equal 
educational opportunities is unconstitutional, the question 
of whether segregation has a damaging effect upon Negro 
school children has been reached and decided affirmatively. 
Branche v. Board of Education, 204. F.Supp. 150 (E.D.N.Y. 
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1962); Blocker v. Board of Education, 226 F.Supp. 208 
(E.D.N.Y. 1964) ; Barksdale v. Springfield School Commit- 
tee, 237 F.Supp. 543 (D.Mass. 1965) vacated on other 
grounds 348 F. 2d 261 (1st Cir. 1965). See also Jackson 
v. Pasadena City School District, 31 Cal. Rptr. 606, 382 P.2d 
878 (1963). It is because of the vital importance of educa- 
tion and its interrelationship to success in other facets of 
our society, that the Supreme Court in Cooper v. Aaron, 358 
U.S. 1 (1958) prohibited state participation in the denial of 
equal educational opportunities through any arrangement, 
management, funds or property. 


State support of segregated schools through any 
arrangement, management, funds, or property can- 
not be squared with the Amendment’s command that 
no State shall deny to any person within its juris- 
diction the equal protection of the laws. The right 
of a student not to be segregated on racial grounds 
in schools so maintained is indeed so fundamental and 
pervasive that it is embraced in the concept of due 
process of law (at 19). 


4. The Track System 


The track system, at least as it operates in the District 
of Columbia, is a most extreme form of ability grouping 
which results in segregation within the classroom instead 
of segregation between schoolhouses. Thus, under prin- 
ciples already articulated, the track system is constitu- 
tionally suspect. That suspicion is hardened in view of the 
conclusion that: 


although the track system cannot be dismissed as 
nothing more than a subterfuge by which defendants 
are attempting to avoid the mandate of Bolling v. 
Sharpe, neither can it be said that the evidence shows 
racial considerations to be absolutely irrelevant to 
its adoption and absolutely irrelevant in its continued 
administration. To this extent the track system is 
tainted. Hobson v. Hansen, supra, at 443. 
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However, we need not reach this issue for the track system 
utilized by appellants is vulnerable in other respects which 
‘¢when tested by the principles of equal protection and due 
process is to deprive the poor and the majority of the Negro 
students in the District of Columbia of their constitutional 
right to equal educational opportunities.’’? Hobson v. Han- 
sen, supra, at 511. Today, it is settled law that the Con- 
stitution prohibits unreasonable classifications as well as 
classifications not reasonably related to some legitimate 
governmental interest. Harper v. Virginia State Board of 
Elections, 383 U.S. 663 (1966) ; Skinner v. Oklahoma, 316 
U.S. 535 (1942); Reynolds v. Sims, 377 U.S. 533 (1964). 
Therefore, if Negro children are arbitrarily placed in tracks 
which do not reflect their ability to learn or if the methods 
utilized by appellants are without reasonable relationship 
to the purpose of tracking—then the track system is consti- 
tutionally proscribed. 


That the track system is arbitrary and that the methods 
used are unreasonable is clear. First, Negro children are 
placed in tracks on the basis of tests found to be incapable 
of measuring their ability to learn—the ‘‘standard’’ for 
classification. Hobson v. Hansen, supra, at 513-514. Indeed, 
it is difficult to imagine a more basic form of arbitrary 
classification than this. Just as important, the purpose of 
tracking is to allow each child to grow and develop academ- 
ically to his fullest potential. Yet, placement tests are 
weighted against poor and Negro children; flexibility in 
pupil programming is simply not a reality; movement be- 
tween tracks and cross-tracking are virtually non-existent; 
disparities in course offerings relegates a disproportionate 
number of Negroes to lower tracks and whites to upper 
tracks; disadvantaged children receive little or no remedial 
or compensatory education; and few, if any, students 
succeed in upgrading themselves. Hobson v. Hansen, supra, 
at 459-469. What is particularly crucial about these facts 
is that the purported validity of the track system is prem- 
ised upon achieving the opposite result in each and every 
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one of these areas. Surely, the Constitution requires more 
from appellants before this Court may conclude, as a matter 
of law, that the methods described above have any reason- 
able relationship to the purpose of tracking, as the Court 
must do in order to overturn the decision of the court below 
that: 
As evidence in this case makes painfully clear, ability 
grouping as presently practiced in the District of 
Columbia school system is a denial of equal educa- 
tional opportunity to the poor and a majority of the 
Negroes attending school in the nation’s capital, a 
denial that contravenes not only the guarantees of 
the Fifth Amendment but also the fundamental prem- 
ise of the track system itself. Hobson v. Hansen, 
supra, at 443. 
Conclusion 


Since the Court below concluded, with more than ample 
justification, that appellants have denied equal educational 


opportunities to Negroes and the poor of the District of 
Columbia, amicus submits that this Court must affirm the 
judgment and mandate immediate enforcement of the 
order appealed from. 


Respectfully submitted, 


Rosert L. Carrer 
Cartes L. Fisoman 
1790 Broadway 
New York, New York 10019 


J. Francis PoHiHaus 
422 First Street, S. E. 
Washington, D. C. 20003 


Franx D. Reeves 
P. O. Box 1121, Howard University 
Washington, D. C. 
Counsel for the National <As- 
sociation for the Advancement 
of Colored People 


